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United States Court of Appeals for the 
District of Columbia 


A District Court of the United States for the 

District of Columbia 
Equity No. 62820 

The Philadelphia, Baltimore & Washington Railroad 
Company, a corporation, Plaintiff , 

v. 

Melvin C. Hazen, George E. Allen, Daniel I. Sultan, 
Commissioners of the District of Columbia, and The 
District of Columbia, a municipal corporation, Defen¬ 
dants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint to Cancel Assessment 

Filed October 29 1936 

In the District Court of the United States for the 
District of Columbia 

Holding an Equity Court. 

Equity No. 62820 

The Philadelphia, Baltimore & Washington Railroad 
Company, a corporation, 613 14th Street, N. W., Wash¬ 
ington, D. C., Plaintiff, 

v. 

Melvin C. Hazen, George E. Allen, Daniel I. Sultan, 
Commissioners of the District of Columbia, and The 
District of Columbia, a municipal Corporation, Dis¬ 
trict Building, Washington, D. C., Defendants. 

Now comes plaintiff, The Philadelphia, Baltimore & 

Washington Railroad Company, a corporation, and respect¬ 
fully represents unto the Court as follows: 
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I. 

Plaintiff, The Philadelphia, Baltimore & Washington 
Railroad Company, is a corporation duly incorporated un¬ 
der the laws of the States of Pennsylvania, Delaware and 
Maryland. 

II. 

Defendants, Melvin C. Hazen, George E. Allen and Dan¬ 
iel I. Sultan, are citizens of the United States, resi- 
2 dents of the District of Columbia, are Commissioners 
of said District of Columbia and are sued as such 
Commissioners. Defendant, District of Columbia, is a mu¬ 
nicipal corporation and is sued in its own right. 

in. 

Plaintiff, by agreement dated the 13th day of September, 
1917, leased for a period of 999 years from said date, all of 
its properties, including the parcel of land hereinafter re¬ 
ferred to as Lot 802 in Square 695 in the District of Colum¬ 
bia, to The Pennsylvania Railroad Company, a corporation, 
engaged in the business of a common carrier by railroad of 
persons and freight for hire in the District of Columbia, 
among other places, and said The Pennsylvania Railroad 
Company has since said date occupied, operated and con¬ 
trolled said parcel of land solely for railroad purposes, as 
hereinafter more specifically set forth. 

IV. 

Plaintiff is and has been for a long time prior hereto, the 
owner of a large tract of land in the southwest section of 
the District of Columbia, which said tract has a frontage of 
908.07 feet on South Capitol Street between Virginia Ave¬ 
nue and I Street, containing approximately 660,265 square 
feet or approximately 15 acres of land. Said land is desig¬ 
nated for purposes of taxation in the office of the Collector 
of Taxes for the District of Columbia as Lot 802 in Square 
(595. Said Square was formerly composed of several irregu¬ 
larly shaped lots known as Lots 30, 800 and 801 in Square 
695, Lot 801 in Square W. 695 and Lots 3, 4, 5 and 801 in 
Square X. W. 695. On the 1st day of May, 1925, Lot 800 
in Square 695 was sold by plaintiff to the United States 
• Government and ever since said date has been used 

.‘j> as the Government Fuel Yard. Shortly after said 

sale, the records of the Assessor's Office of the Dis- 
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trict of Columbia were changed so as to designate said Lot 
800 as Lot 803 in Square 695 and the remaining Lots afore¬ 
said were combined to form and be known as Lot 802 in 
Square 695, all as shown on the plat hereto attached as 
“Appendix A” and prayed to be read as a part hereof. 
Plaintiff’s said tract of land is now" and has been for a long 
period of time used exclusively for railroad purposes, con¬ 
taining a net work of spur tracks, most of them terminating 
within the tract and other railroad facilities and equipment, 
constituting a large freight yard used by plaintiff’s said 
lessee, The Pennsylvania Railroad Company. 

V. 

Plaintiff is informed and believes and therefore avers 
that South Capitol Street abutting said tract of land and 
for considerable distance north and south thereof, prior to 
October 7, 1929, was paved with granite or some other rock 
substance. On said date work was completed in resurfacing 
and curbing South Capitol Street between Virginia Avenue 
and K Street, S. W., including that portion of said Avenue 
abutting plaintiff’s said tract of land between Virginia Ave¬ 
nue and I Street, S. W. 

VI. 

By reason of said repaving and curbing said tract of 
land, Lot 802 in Square 695, was specially assessed on the 
29th day of September, 1930, by the Defendant, Dis¬ 
trict of Columbia, the sum of $2964.13 for 908.07 feet of re¬ 
paving and $383.81 for 614 feet of said curbing. Plaintiff 
is informed and believes and therefore avers that said as¬ 
sessments were based upon a rate of $3.264210 per front 
foot for said paving and xipon a rate of $0.625100 per front 
foot for said curbing for the front footage of said 
4 property abutting on South Capitol Street opposite 
such paving and curbing. In other words, said as¬ 
sessment was based on what is known as the “Front Foot 
Rule”, pursuant to the provisions of the Act of Congress 
approved August 7, 1894, as amended by the Acts of July 
21, 1914, and September 1, 1916, commonly known as the 
“Borland Amendments”. 

vn. 

Pursuant to the provisions of the Act of Congress, dated 
February 20,1931, copy of which is attached hereto as “ Ap- 
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pendix B” and prayed to be read as a part hereof, said 
assessments were cancelled and the Commissioners directed 
to reassess said property in accordance with the terms of 
j said Act. Said assessments under the Act of February 20, 
1931, were made on the 19th day of January, 1933, in the 
amount of $2964.13 for said paving and in the amount of 
$8S.S2 for said curbing. 

VIII. 

Plaintiff is informed and believes and therefore avers 
that said assessment for repaving in the amount of $2964.13, 
being the same as the original assessment of September 29, 
1930, was based upon a rate of $3.26421 per front foot for 
the 908.07 feet of said land abutting said repaving, and that 
said assessment for curbing in the amount of $88.82 was 
based upon a rate of $0.235790 per front foot for the 614 
feet of said land abutting said curbing, said rate being ad¬ 
justed to that amount so that the total rate for both repav¬ 
ing and curbing said 614 feet would not exceed the maxi¬ 
mum of $3.50 per front foot, as provided by said Act of 
Februarv 20, 1931. 

IX. 

Pursuant to the provisions of said Act of February 

5 20, 1931, plaintiff, under date of March IS, 1933, filed 
with the Commissioners of the District of Columbia, 

formal protest against said assessments, setting forth that 
i 1. The property was not benefitted by the improvement 
for which the assessments were levied; 

2. It was not benefitted to the extent of such assessments; 

3. It was unequally and inequitably assessed with rela¬ 
tion to the other property abutting the improvement. 
Thereafter and following an informal hearing before an 
Assistant Corporation Counsel for the District of Colum¬ 
bia, plaintiff was notified by letter of the Secretary to said 
Commissioners of the District of Columbia, dated July 27, 
1935, that said protest w r as denied. 

X. 

Thereafter plaintiff called to the attention of represen¬ 
tatives of the Office of the Assessor for the District of Co¬ 
lombia the payment of a prior assessment for curbing adja¬ 
cent to said parcel of land, for which payment plaintiff had 
not been given credit in said assessment dated January 19, 
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1933, under the provisions of said Act of February 20,1931. 
The Office of the Assessor thereupon gave further consid¬ 
eration to the computation of said assessments and under 
date of September 24, 1935, issued revised bills assessing 
said tract of land $2849.19 for 908.07 feet of said repaving, 
and $140.53 for 595.99 feet of said curbing. 

XI. 

Plaintiff is informed and believes and therefore avers 
that said assessment for repaving in the amount of $2849.19 
was based upon a rate of $3.264210 per front foot for 679.89 
feet of said land abutting said repaving and upon a rate of 
$2.760497 per front foot for the remaining 228.18 
6 feet of said abutting land, said rate of $2.760497 rep¬ 
resenting the difference between said maximum rate 
of $3.50 per front foot and the rate of $0.739503 which had 
been assessed against said 228.18 feet for the placing of 
curbing in the year 1909; and that said assessment for curb¬ 
ing in the amount of $140.53 was based upon a rate of 
$0.235790 per front foot for 595.99 feet of said land abut¬ 
ting said curbing, excluding from assessment the 228.18 
feet for which assessment and payment were made in the 
year 1909, as aforesaid, said rate of $0.235790 representing 
the difference between the maximum rate of $3.50 per front 
foot and the rate of $3.264210 assessed against said 595.99 
feet of abutting land for repaving, as aforesaid. 

xn. 

Plaintiff therefore avers that said assessments of Sep¬ 
tember 24, 1935, here complained of and prayed to be can¬ 
celled, are practically identical with said assessments of 
September 29, 1930, directed to be cancelled by said Act of 
February 20, 1931, being based upon the identical per front 
foot rates of $3.264210 for repaving and $0.625100 for curb¬ 
ing, except as said rate of $3.264210 was adjusted as to 
228.1S feet of abutting land to $2.760497 to allow credit for 
a prior assessment for curbing, as aforesaid, and as said 
rate of $0.625100 was adjusted to $0.235790, so as not to 
exceed the maximum per front foot rate of $3.50 as afore¬ 
said. 

XIII. 

Plaintiff avers that said repaving and curbing of South 
Capitol Street adjacent to plaintiff’s said tract of land has 
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been of no actual value or benefit to said tract of land and 
that said repaving and curbing has been beneficial only in 
so far as it may have improved said roadway as a 

7 highway of travel between the central part of the 
District of Columbia and the southwestern section of 

the District of Columbia, particularly that area known as 
Buzzard’s Point, which has recently been developed into 
an extensive industrial section, and plaintiff avers that the 
roadbed and curbing of South Capitol Street which existed 
prior to said repaving and curbing was equally as good and 
serviceable for such roadway purposes, so far as plaintiff’s 
real estate herein described is concerned. 

Plaintiff further avers that said repaving and curbing 
was done in order to provide a better highway to the gen¬ 
eral public and not to meet the local needs of the abutting 
property owners and that plaintiff as owner of said prop¬ 
erty does not derive any benefit from said repaving and 
curbing except in the same manner and to the same extent 
as District of Columbia property owners in general. Plain¬ 
tiff further says that said property is not benefitted by the 
improvement for which said assessment is levied, that it is 
not benefitted to the extent of such assessment and that said 
property is unequally and inequitably assessed with rela¬ 
tion to other property abutting said repaving and curb¬ 
ing and located in the immediate vicinity. 

XIV. 

Plaintiff avers that plaintiff’s said tract of land, Lot 802 
in Square 695, is of extremely irregular shape, as the re¬ 
sult of the location in the center of the Square of a large 
area owned by the United States Government, as aforesaid. 
Said Government property designated as Lot 803 in Square 
695, and shown on the attached plat outlined in green, con¬ 
tains 104,837 square feet, with a frontage of only 110.85 
feet on I Street, and plaintiff avers that said property, 
against which no assessments have been made for 

8 said repaving and curbing of South Capitol Street, 
has been benefitted as much as, if not more than, 

plaintiff’s said tract, particularly because of the use of said 
Lot 803 as the Government Fuel Yard, resulting in a con¬ 
tinual flow of heavy trucks into and out of said Yard and 
along said South Capitol Street. Other properties of ir¬ 
regular shapes and sizes abutting or in the immediate vicin- 
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ity of said repaving and curbing of South Capitol Street 
are also shown on the attached plat, including particularly 
Lot 800 in Square E. of 643, Lots S04 to 808, inclusive, in 
Square 644 and Lot 800 in Square 646, all owned by the 
United States Government and shown on said plat in green 
outline, and Square E. of 590, owned by defendant, District 
of Columbia and shown on the plat in red outline. Plain¬ 
tiff therefore avers that because of the irregular shape of 
plaintiff’s said land and of the other properties in the im¬ 
mediate vicinity, as aforesaid, said assessments are unequal 
and inequitable and are therefore invalid and void. 

XV. 

Plaintiff avers that said assessments constitute a cloud 
upon the title of plaintiff to said land, which affects the 
market value thereof and which materially interferes with 
its rights of ownership of said land; that said assessments 
herein complained of constitute an attempt to take prop¬ 
erty without due process and without just compensation and 
are, therefore, unconstitutional and void; that the tax as¬ 
sessment records of said defendants do not on their face 
show the invalidity of said assessments and accordingly 
plaintiff has no adequate and complete remedy at law. 

Wherefore, the premises considered, plaintiffs prays: 

1. That subpoenas may issue out of this Ilonor- 
9 able Court directed to the defendants, Melvin C. 

Hazen, George E. Allen and Daniel I. Sultan, and 
the District of Columbia, and each of them, commanding 
them to appear herein and answer the exigencies of this 
bill of complaint; 

2. That said assessments for the repaving of South Cap¬ 
itol Street levied against plaintiff’s said property be de¬ 
clared invalid and void; 

3. That said assessments for the placing of curbing on 
South Capitol Street levied against plaintiff’s said prop¬ 
erty be declared invalid and void. 

4. That said defendants be decreed and directed to can¬ 
cel said assessments on the tax records of the defendant, 
District of Columbia, and be enjoined perpetually from 
making, setting up or claiming against said property any 
assessments on account of said repaving and curbing of 
said South Capitol Street, S. W., and from referring to such 
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assessments in any tax certificate or certificates that may 
be hereafter issued by them in respect of said land and 
from levying or attempting to collect any tax based upon 
said assessments. 

5. And for such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

THE PHILADELPHIA, BALTIMORE AND 
WASHINGTON RAILROAD COMPANY 

By JNO. P. GAUFF 

Real Estate Agent. 

State of Pennsylvania. 

City of Philadelphia, $s : 

Jno. P. Gauff being first duly sworn on oath deposes and 
says that he is the Real Estate Agent of the Philadelphia, 
Baltimore & Washington Railroad Company, and as such 
officer is authorized to and does subscribe to the 
10 foregoing bill of complaint; that the matters and 
facts therein stated upon his personal knowledge are 
true and those stated upon information and belief, he be¬ 
lieves to be true. 

JNO. P. GAUFF 

Subscribed and sworn to before me this 22 day of Octo¬ 
ber, 1936. 

W. L. PAUL 

(Notarial Seal) Notary Public. 

My Commission Expires March 5, 1937. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 
Attorneys for Plaintiff. 


Appendix B. 

“(Public—No. 703—71st Congress) 

(H. R. 14049) 

An Act To provide for special assessments for the pav¬ 
ing of roadways and the laying of curbs and gutters. 

Be it enacted by the Senate and House of Representa¬ 
tives of the t T nited States of America in Congress assem¬ 
bled, That hereafter, whenever under the appropriations 
made by Congress, the roadway of any street, avenue, or 
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road in the District of Columbia is paved or repaved with 
sheet asphalt, asphalt block, asphaltic or bituminous con¬ 
crete (except penetration macadam), cement concrete, gran¬ 
ite block, vitrified brick, or other form of permanent pave¬ 
ment, one-half of the total cost thereof shall be charged 
against and become a lien upon the abutting property, and 
assessments therefor shall be levied pro rata according to 
the linear frontage of said property on the street, avenue, 
or road, or portion thereof, upon the roadway of which said 
new pavement or repaving is laid: Provided, however, 
That when such new pavement or repaving is laid solely on 
one side of the center line of such roadway, the one- 
11 half cost thereof shall be assessed, as herein pro¬ 
vided, against the property abutting the side of the 
street, avenue, or road, or portion thereof, so improved. 

Sec. 2. For the purposes of computing the assessments 
under this Act, the term ‘roadway’ shall be construed to 
include the gutters and curbings: Provided, however, That 
where any permanent and new construction of curb, or curb 
and gutter, is laid, and the roadway of the street is not 
paved or repaved, or is not paved or repaved with a pave¬ 
ment of the character specified in section 1 hereof, the half 
cost of such curb, or curb and gutter, shall be assessed 
against the abutting property in the manner provided 
herein. 

Sec. 3. There shall be excepted from such assessments 
the cost of paving the roadway in excess of forty feet in 
width where the new pavement or repaving is laid on both 
sides of the center line of such roadway; the cost of paving 
the roadway in excess of twenty feet in width where the 
now pavement or repaving is laid solely on one side of the 
center line of such roadway ; the cost of paving the road¬ 
way space included within the intersection of streets, ave¬ 
nues, and roads, as said intersections are limited by lines 
normally projected from the building lines of the street, 
avenues, or road being improved at its point of intersec¬ 
tion with the building lines of the intersecting streets, ave¬ 
nues, or roads and also the cost of paving or repaving the 
space within such roadways for which street-railway com¬ 
panies are responsible under their charters or under law, on 
st roots, avenues, or roads where such railways have been or 
shall be constructed. 
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Sec. 4. The maximum linear front foot assessment lev¬ 
ied hereunder shall not exceed $3.50 per linear front foot. 
The total assessment levied hereunder against any abutting 
property shall not exceed the number of square feet of area 
of said property multiplied by 1 per centum of the linear 
front foot assessment, and shall not exceed 20 per centum 
of the value of the said abutting property, exclusive of im¬ 
provements thereon, as assessed for the purpose of taxa¬ 
tion at the time of the paving or repairing of the street, ave¬ 
nue, or road for which said assessment is levied. In com¬ 
puting assessments hereunder against unsubdivided land 
by the square foot or according to the assessed valuation, 
there shall be excluded from the computation land lying 
back more than one hundred feet from the street, avenue, or 
road being improved where the depth is even; where the 
depth is uneven, the average depth shall be taken in com¬ 
putation, but not to exceed one hundred feet, 
i Sec. 5. Xo property on which a legal assessment has been 
|evied and paid for paving or repaving, curbing or curbing 
and guttering, on the roadway of any street, avenue, or 
road, shall be liable for any further assessment hereunder 
on account of the replacement of such pavement, curbing, 
or curbing and guttering. 

Sec. 6. Xo assessments shall be levied for repaving where 
the original pavement was laid at the whole cost of the 
owner or owners of the abutting property if the said origi¬ 
nal pavement was constructed under a permit issued 
12 by the District of Columbia and under the supervi¬ 
sion and direction of an authorized engineer and in¬ 
spector of the Highway Department of said District, in 
strict accordance with the then current specifications and 
design for pavements of the type for which permit was is¬ 
sued: Provided, That where curb, or curb and gutter, or 

part of the roadway has or have been paved under proper 
permit, subject to engineering and inspection as above 
stated, the assessment for paving other parts of the road- 
way, placing curb, or curb and gutter, when the same is 
done at public expense, shall be made against property 
abutting on the highway as provided herein, credit being 
given in such assessment for the half cost of the pavement 
laid by the owner under permit as above, estimated on the 
basis of the contract rates for such work at the date of the 
performance of the assessable work, so that the total cost 
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to the owner for such improvements shall not exceed the 
amount of assessments which would have been made here¬ 
under had the improvements been all made at public ex¬ 
pense. 

Sec. 7. No assessment shall be levied for the cost of re¬ 
surfacing asphalt pavements by the heater method—strip¬ 
ping the surface from a rigid type base, and replacing sur¬ 
face thereon—or covering an existing hard surface or 
macadam pavement or base with bituminous material: Pro¬ 
vided, That where an entire pavement is removed and re¬ 
placed with a pavement of the character specified in section 
1 hereof, the cost of the latter pavement shall be assessed 
as provided herein, if no previous legal assessment has 
been levied and paid therefor. 

Sec. 8. When any property abuts two or more streets, 
avenues, or roads, the assessments against said property 
levied hereunder shall not exceed in the aggregate, together 
with any legal assessments heretofore levied and paid for 
the paving, curbing, or curbing and guttering of or on said 
streets, avenues, or roads 3%> cents per square foot of area 
of said property, or 20 percentum of the value of said prop¬ 
erty exclusive of improvements thereon, as assessed for 
purposes of taxation at the time of the paving or repaving, 
curbing, or curbing and guttering for which the assessment 
is levied. 

Sec. 9. The assessments provided for herein shall be 
made and collected as provided in the Act of Congress ap¬ 
proved August 7, 1894, relating to alleys and sidewalks, as 
amended hereby. The rate of interest to be charged upon 
anv assessment, levied under said Act relating to allcvs and 
sidewalks, or any installment thereof, is reduced hereby 
from 8 per centum per annum to 6 per centum per annum: 
Provided, however, That any installment of any such as¬ 
sessment not paid within the time provided in said Act shall 
thereafter bear interest at the rate of 12 per centum per 
annum; And provided further, That the advertisement by 
publication of the intention of the Commissioners of the 
District of Columbia to perform the work and the formal 
hearing in respect thereto required by law as to alley and 
sidewalk improvements shall not be required as to roadway, 
curbing and gutter improvements. 

Sec. 10. Any property owner, aggrieved by any assess¬ 
ment levied hereunder, may, within sixty days after service 
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of notice of such assessment, file with the Commissioners 
of the District of Columbia a protest in writing against 
such assessment, accompanied by affidavits if he so 

13 desires, and if said commissioners find that the prop¬ 
erty of such owner so protesting is not benefited by 

the improvement for which said assessment is levied, or is 
benefited less than the amount of such assessment, or is un¬ 
equally or inequitably assessed with relation to other prop¬ 
erty abutting such improvement, said commissioners shall 
abate, reduce, or adjust such assessment in accordance 
with such finding. In computing the sixty days provided in 
the said Act of Congress approved August 7, 1894, within 
which such assessment may be paid without interest, there 
shall be excluded therefrom the time between the date of 
the filing of any such protest and the date of action thereon 
by the commissioners. 

Sec. 11. The Commissioners of the District of Columbia 
are hereby directed to cancel all assessments for improve¬ 
ments completed within three years prior to the date of the 
approval of this Act, levied under the authority of the Acts 
of July 21, 1914, (38 Stat. 524), and September 1, 1916 (39 
Stat. 716), relating to assessments for the paving of streets, 
avenues, and roads, or under the Act of August 7, 1894 (28 
Stat. 250), relating to assessments for laying curbs; and 
the commissioners are further directed to reassess the cost 
of such improvements against the abutting property in ac¬ 
cordance with the provisions of this Act, which assessments 
shall become a lien upon the abutting property and be col¬ 
lected in the manner provided herein. Where assessments 
for such improvements have been paid in whole or in part 
the commissioners shall refund, within the limits of appro¬ 
priations by Congress therefor, to the persons paying the 
same, the excess, if any, of such payments over the amounts 
of the reassessments levied hereunder. 

Sec. 12. Should any section or provision of this Act be 
decided by the courts to be unconstitutional or invalid, the 
validity of the Act as a whole or of any part thereof other 
than the part decided to be unconstitutional shall not be 
affected. 

Sec. 13. All laws and parts of laws inconsistent with the 
provisions of this Act are hereby repealed. 

Approved, February 20, 1931.’ ’ 
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15 Joint and Separate Answer of Defendants 

To Bill of Complaint 

Filed April 11 1938 

* # • 

The defendants, Melvin C. Hazen, George E. Allen, and 
Daniel I. Sultan, Commissioners of the District of Colum¬ 
bia, and the District of Columbia, a municipal corporation, 
for joint and separate answer to the bill of complaint filed 
herein sav: 

1. Defendants admit the averments of paragraph num¬ 
bered I of the bill of complaint. 

2. Defendants admit the averments of paragraph num¬ 
bered II of the bill of complaint. 

3. Defendants admit the averments of paragraph num¬ 
bered III of the bill of complaint, with the exception of the 
averment that the Pennsylvania Railroad Company has 
since the 13th day of September, 1917, occupied, operated 
and controlled said parcel of land solely for railroad pur¬ 
poses, which allegation defendants deny and aver on infor¬ 
mation and belief that a portion of the said property, which 
includes the part thereof fronting on South Capitol Street, 
is occupied by the American Ice Company, the Griffith Con¬ 
sumers Company and the Standard Coal Company. 

4. Defendants admit the averments of paragraph num¬ 
bered IV of the bill of complaint, with the exception of the 
averment that the property of the plaintiff therein de¬ 
scribed is used exclusively for railroad purposes which alle¬ 
gation defendants deny and on the contrary defendants 
aver upon information and belief that portions of said 
property belonging to plaintiff are used by the American 

Ice Company, the Griffith Consumers Company and 

16 the Standard Coal Company. Defendants further 
admit the accuracy of the plat attached to the bill of 

complaint except the designation of the tract of land on the 
west side of South Capitol Street between H and I Streets 
which is designated as “E. of 590” the accuracy of which 
designation defendants deny and on the contrary they aver 
that the proper designation of said tract is Reservation 290. 

5. Defendants admit the averments of paragraph num¬ 
bered V of the bill of complaint. Further answering said 
paragraph defendants aver that, prior to the laying of the 
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paving for which the assessment here complained of was 
levied, South Capitol Street, abutting plaintiff’s tract of 
land was paved with granite blocks laid on a gravel base 
which paving was laid in 1898; that when the new paving 
was laid in 1929 the paving laid in 1898 had deteriorated to 
such an extent that it could no longer be economically re¬ 
paired; that the paving laid in 1929 is a concrete roadway 
8 inches in thickness and 50 feet in width. 

6. Defendants admit the averments of paragraph num¬ 
bered VI of the bill of complaint. 

7. Defendants admit the averments of paragraph num¬ 
bered VII of the bill of complaint. 

8. Defendants admit the averments of paragraph num¬ 
bered VIII of the bill of complaint. 

9. Defendants admit the averments of paragraph num¬ 
bered IX of the bill of complaint. Further answering the 
averments of said paragraph defendants allege that the 
Commissioners of the District of Columbia considered said 
protest and denied the same by an order entered July 26, 
1935, which reads as follows: 

“This is a protest by McKenney, Flannery & Craighill, 
attorneys, on behalf of the Philadelphia, Baltimore 

17 and Washington Railroad Company, against special 
assessments in the amount of $3,052.95, levied under 

the Act of February 20, 1931, against Lot 802, Square 695, 
for the improvement of South Capitol Street, completed 
October 7, 1929. 

The protest is based on the grounds: 

1. That “the property is not benefited by the improve¬ 
ment * * * ”. 

2. That “at least it is not benefited to the extent of” the 
assessments. 

3. That “it is unequally and inequitably assessed with re¬ 
lation to other property abutting the improvement”. 

At a hearing held by a member of the office of the Corpo¬ 
ration Counsel, in response to protestant’s request, substan¬ 
tially the same objections were urged. 

The assessments, in the amount of $2,964.13 for paving 
and $88.82 for the curb, were levied upon the property for 
the improvement of 908.07 feet of the abutting roadway. 
The curb assessment was reduced from $214.12 in order to 
give proper consideration to a prior assessment for curb in 
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Eye Street in the amount of $125.30. Due to the size and 
shape of the lot, the assessment for the paving is the same 
whether based on either the area or front foot method. The 
lot is irregular in shape and contains 660,265 square feet. 
The land is assessed for taxation purposes at $792,318, and 
the improvements $42,700. This property also abuts Eye 
Street more than 800 feet. It is almost completely divided 
into two parts by Lot 803, owned by the United States. Lot 
803 abuts Eye Street approximately 110.S5 feet and is some¬ 
what rectangular in shape, extending north through Lot 
802 a distance of 752.17 feet. A spur runs into the Govern¬ 
ment property from the numerous tracks which entirely oc¬ 
cupy that portion of Lot 802 lying between its northern 
boundary and the northern end of Lot S03. The greater 
portion of Lot 802 lies east of the Government property and 
is connected with the portion abutting South Capitol Street 
by the narrow strip of land occupied by tracks of the rail¬ 
road company. That section of Lot 802 abutting South 
Capitol Street, west of Lot 803, is approximately 240 feet 
in depth. Its north portion, extending approximately 200 
feet along South Capitol Street, is occupied by a small 
building and electrical substation equipment. The remain¬ 
ing portion of Lot 802, extending to Eye Street, is a coal 
yard in which bunkers have been erected for the purpose of 
dumping coal from railroad cars to be later loaded into 
trucks. The entire property is on street grade. Four 
driveways lead from South Capitol Street into the Yard. 
The entrances from the yard to these driveways are en¬ 
closed by large gates and, although the scales located at 
each entrance show evidence of being out of use foi¬ 
ls some time, there is nothing to prevent such use. The 
property is situated in an industrial zone. There can 
be no question that the improvement of a roadway confers 
a special benefit on abutting property. (Wagner v. Balti¬ 
more, 239 U. S. 209, 220; Gast Realty Co. v. Schneider Gran¬ 
ite Co., 240 U. S. 55, 60; Withnell v. Ruecking Const. Co., 
• 249 U. S. 63; Louisville and Nashville Railway Co. v. Bar¬ 
ber Asphalt Paving Co., 197 U. S. 430) In Martin v. Dis¬ 
trict of Columbia, 205 U. S. 135, 139, the Supreme Court, 
referring to the Louisville and Nashville case, supra, said: 

‘The assessment in question there was an assessment for 
grading and paving, and it was pointed out that a legisla- 
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ture would be warranted in assuming that grading and pav¬ 
ing streets in a good-sized city commonly would benefit ad¬ 
joining land more than it would cost.’ 

The Louisville and Nashville Railway Company had con¬ 
tended that the improvement of an abutting highway was of 
no benefit to its right of way. 

The improvement of South Capitol Street is not only of 
benefit to this property in its present uses, but would un¬ 
questionably benefit the property in the event certain other 
uses were made of it. 

Other property in the vicinity is not of irregular size and 
shape. However, any differences between these assess¬ 
ments and those levied against other property in the neigh¬ 
borhood, arise as a result of the fact that the levies are 
computed on either the front foot or area method in order 
to reach the lowest possible assessment in each instance, 
i In view of these considerations, we are of the opinion that 
Lot 802, Square 695, is benefited to the full extent of the as¬ 
sessments levied against it for the improvement of South 
Capitol Street, and that the property is not unequally or 
inequitably assessed with relation to other property. It is, 
therefore, ordered that this protest be denied. 

It is further ordered that the Assessor, in computing the 
60 days provided in the Act of August 7,1894, within which 
these assessments may be paid without interest exclude 
itherefrom the time between March 18, 1935, the date of the 
filing of this protest, and the date of this order.” 

10. Defendants admit the averments of paragraph num¬ 
bered X of the bill of complaint. 

11. Defendants admit the averments of paragraph num¬ 
bered XI of the bill of complaint. 

12. Defendants aver that they are advised by counsel 
that the allegations of paragraph numbered XII of 

19 the bill of complaint are argumentative and need not 
be answered. 

I 13. Defendants deny the averments of paragraph num¬ 
bered XIII of the bill of complaint. Further answering the ' 
allegations of said paragraph defendants aver that plain¬ 
tiff’s property is located in the industrial use, 60 foot height, 
and D area districts established by the Zoning Commission 
of the District of Columbia under authority of law; that 
under section VI of the zoning regulations of the District 


f 
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of Columbia property located in an industrial use district 
may be used for any purpose whatsoever not in conflict with 
law or municipal regulation except that it shall not be used 
for certain purposes set forth in said regulation without 
the approval of the Zoning Commission; that under section 
X of the zoning regulations of the District of Columbia a 
building in the 60 foot height district may be erected to a 
height not exceeding 60 feet or five stories and under sec¬ 
tion XIII of said regulations said height may be increased 
for certain purposes and under certain conditions. Under 
section XVIII of the zoning regulations of the District of 
Columbia a building erected on land in the D area district 
used for commercial or industrial purposes may occupy one 
hundred per cent of the lot to a height not to exceed 20 feet 
and above the height of 20 feet may occupy ninety per cent 
of an interior lot and all of a corner lot if the provisions of 
the building regulations relative to light and ventilation are 
complied with. 

14. Defendants admit the averments in paragraph num¬ 
bered XIV of the bill of complaint that plaintiff’s said tract 
of land is of irregular shape as the result of the location in 
the center of the square of the area owned by the United 
States Government, and for greater particularity 
20 defendants make reference to the plat filed with the 
bill of complaint. Defendants further admit that 
said Government property is designated as Lot 803 in 
Square 695 and is shown on the plat attached to the bill of 
complaint outlined in green and contains 104,837 square 
feet with a frontage of only 110.85 feet on I Street. Defen¬ 
dants further admit that there are properties of irregular 
shapes and sizes abutting on or in the immediate vicinity 
of repaving and curbing of South Capitol Street shown on 
the plat attached to the bill of complaint and admit that 
Lot 800 in Square East of 643, Lots 804, to S08, inclusive, 
in Square 644 and Lot 800 in Square 646 are owned by the 
United States Government and shown on said plat in green 
outline. Defendants further admit that the land shown on 
said plat in red outline and designated thereon as “E. of 
590” is owned by the District of Columbia but defendants 
deny that said designation is correct but on the contrary 
aver that said land is designated as “Reservation 290”. 
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Defendants deny the remaining averments of said para¬ 
graph. 

15. Defendants aver that they are advised by counsel that 
the allegations of paragraph numbered XV are conclusions 
of law which they are not required to answer. 

Wherefore having fully answered defendants pray to 
be hence dismissed with their reasonable costs. 

MELVIN C. HAZEN 
GEORGE E. ALLEN 
DANIEL I. SULTAN 
By VERNON E. WEST, A tty. 
Commissi over# of the District of 
Columbia, 

THE DISTRICT OF COLUMBIA 
By: MELVIN C. HAZEN 
President, Board of Commissioners 

ELWOOD H. SEAL, 

Corporation Counsel, D. C. 

VERNON E. WEST, 

Principal Assistant 
Corporation Counsel, D. C., 

Attorneys for Defendants. 

21 District of Columbia, ss: 

We, Melvin C. Hazen and George E. Allen, Commission¬ 
ers of the District of Columbia, a municipal corporation, do 
solemnly swear that we have read and know the contents of 
the foregoing answer by us subscribed and that the state¬ 
ments therein made we verily believe to be true. 

MELVIN C. HAZEN, 
GEORGE E. ALLEN, 

i 7 

Subscribed and Sworn to before me this 8th day of April, 
1938. 

ADAM A. GIEBEL 

(Seal) Notary Public, D. C. 

22 Motion to Substitute Party Defendant 

Filed March 7, 1939 

* • • 

Now comes plaintiff, by McKennev, Flannery & Craighill, 
its attorneys, and respectfully represents to the Court that 
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since the filing of the above action, Daniel I. Sultan, one of 
the defendants therein, has ceased to be a Commissioner of 
the District of Columbia, and has been succeeded in Office 
by David McCoach, Jr., who took office as such Commis¬ 
sioner on September 7, 1938. 

Wherefore, plaintiff prays that said David McCoach, Jr., 
be substituted as party defendant for said Daniel I. Sul¬ 
tan. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 

Attorneys for Plaintiff. 


Order 

Filed March 7, 1939 

# * # 

Upon consideration of the motion filed by the plaintiff 
herein, it is this 7th day of March, 1939, Ordered that David 
McCoach, Jr., one of the Commissioners of the District of 
Columbia, be substituted as party defendant for and in the 
stead of Daniel I. Sultan. 

JENNINGS BAILEY 

Justice 

We consent to the foregoing order: 

ELWOOD H. SEAL 

w 

VERNON E. WEST 
Attorneys for Defendants. 


23 Amendment to Bill of Complaint. 

Filed March 16 1939 
# # # 

With leave of Court first had and obtained and with con¬ 
sent of counsel for defendants, the bill of complaint in the 
above-entitled cause is amended by striking out the last 
phrase in Paragraph eight of said bill reading as follows: 
“said rate being adjusted to that amount so that the total 
rate for both repaving and curbing said 614 feet would not 
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exceed the maximum of $3.50 per front foot, as provided 

by said Act of February 20,1931,” 

and substituting in lieu thereof the following: 

“said curb assessment being adjusted to that amount so 
that the total assessment of $3,052.95, plus a prior assess¬ 
ment of $125.30, would not exceed 3 J/ 2 ? per sq. ft. for 90807 
sq. ft. (100 ft. depth), or $3,178.25”. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 

Attorneys for Plaintiff. 

No objection: 

VERNON E. WEST 
Atty for Defendants. 


24 Stipulation. 

Filed March 16 1939 

# m • 

It is hereby stipulated and agreed by and between counsel 
for the respective parties hereto, for use in the trial of the 
above cause as follows: 

That property known as Square N. of 697, was assessed 
for the repaving of South Capitol Street at the rate of 
$3.264210 per foot for 235 feet, or a total of $767.09, and for 
curbing along South Capitol Street at the rate of $.235790 
per foot for 235 feet, or a total of $55.41. 

That the attached photostat statements are true copies 
of the work sheets of the office of the Assessor for the Dis¬ 
trict of Columbia, showing the computation of the Assess¬ 
ments covered by bills dated January 19,1933, and Septem¬ 
ber 24, 1935, referred to in Paragraphs VII and X, respec¬ 
tively, of the Bill of Complaint. 

That the real estate land assessment of the District of 
Columbia against Lot 802 in Square 695 was at the rate of 
$1.00 per square foot for the years 1928 to 1930 inclusive, 
and at the rate of $1.20 per square foot for the years 1931 
to 1939 inclusive,—and that there was a general increase of 
land assessments against properties in the vicinity of Lot 
802 in Square 695, but not abutting on South Capitol Street, 
of an average of approximately $.20 per square foot in the 
year 1931. 
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That counsel for defendants may introduce in evidence 
pictures of properties in the vicinity of Lot 802 in Square 
695 without proof of their taking. 

That the protest filed by the plaintiff with the Commis¬ 
sioners of the District of Columbia against the assessment 
here complained of was denied by the Commissioners 
25 by an order entered July 26,1935, a copy of which is 
correctly set forth in paragraph 9 of the answer filed 
herein. 

That plaintiff’s property is located in the industrial use, 
60 foot height and “D” area districts established by the 
Zoning Commission of the District of Columbia and that 
the Court may take judicial notice of the regulations pro¬ 
mulgated by said Zoning Commission. 

That South Capitol Street, between Virginia Avenue and 
K Street, was paved in 1929 for a width of 50 feet. 

That none of the properties in private ownership west of 
South Capitol Street between Virginia Avenue and K Street 
abuts South Capitol Street because of the intervention of 
Canal Street, and, therefore, such properties were not as¬ 
sessed for the paving of South Capitol Street. 

It is understood and agreed by and between counsel for 
the respective parties hereof that by the above stipulation 
counsel only admit the correctness of the facts set forth and 
that such facts may be offered in evidence without further 
proof thereof, but counsel for each of the respective parties 
hereto reserve to themselves the right to object to the rele¬ 
vancy and materiality of such facts as evidence. 

McKENNEY, FLANNERY & CRAIGHILL 

Bv R. A. BOGLEY 

Attorneys for Plaintiff. 

ELWOOD H. SEAL 
w 

VERNON E. WEST 

Attorneys for Defendant. 
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30 Findings of Fact and Conclusions of Law 

Filed May 1 1939 
# # * 

The Court finds as a fact: 

1. That the plaintiff has offered no evidence to prove that 
its property did not receive from the paving of South Capi¬ 
tol Street the benefit ordinarily accruing to property from 
the paving of the street upon which it abuts. 

2. That the plaintiff has failed to overcome the presump¬ 
tion that its propery was benefited by the paving of South 
Capitol Street to the extent of the assessment levied there¬ 
for. 

3. That the plaintiff has failed to prove that the assess¬ 
ment levied against plaintiff’s property is unreasonable, ar¬ 
bitrary or a taking of property without due process of law. 

4. That the paving of South Capitol Street conferred a 
substantial benefit upon plaintiff’s property. 

5. That plaintiff’s property is not assessed unequally or 
inequitably with respect to other property abutting the im¬ 
provement. 

The Court finds as matter of law: 

1. That the assessment levied against plaintiff’s property 
for the paving of South Capitol Street is valid and enforce¬ 
able. 

2. That plaintiff has no constitutional right to notice and 
hearing prior to the levying of the assessment here com¬ 
plained of. 

3. That use of South Capitol Street by the public gener¬ 
ally does not prevent a special benefit accruing to plaintiff’s 
property from the paving of said street. 

4. That Congress may direct that assessments for 

31 the paving or repaving of a street may be levied up¬ 
on abutting property according to frontage, where, 

as here, the assessment bears a reasonable relation to the 
benefit received by the abutting property. 

5. That a presumption exists that plaintiff’s property 
was benefited by the paving of South Capitol Street to the 
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extent of the assessment levied therefor, and the burden 
was upon plaintiff to overcome this presumption. 

DANIEL W. O’DONOGHUE, 
May 1st, 1939 Justice. 

We except and object to the foregoing 
findings of fact and conclusions of law. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY, 

Attys for plaintiff 

Final Judgment Dismissing Complaint. 

Filed May 1-1939 
# * * 

This action came on to be heard at this term: Thereupon 
upon consideration thereof it is this 1st day of May, 1939, 
Adjudged as follows: 

That the complaint filed herein be and the same hereby 
is dismissed. 

DANIEL W. O’DONOGHUE 

Justice. 


32 Notice of Appeal 

Filed May 11 1939 
# # * 

Notice is hereby given this.day of May 1939, that 

The Philadelphia, Baltimore & Washington Railroad Com¬ 
pany hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 1st day of May, 1939, in favor of Mel¬ 
vin C. Hazen and David McCoach, Commissioners of the 
District of Columbia, and the District of Columbia, against 
said The Philadelphia, Baltimore & Washington Railroad 
Company. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 
Attorneys for The Philadelphia, 
Baltimore db Washington Rail¬ 
road Company, Plaintiff. 
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Memorandum 


May 11, 1939 

Bond ($250) of Plaintiff on appeal—approved and filed. 


Assignment of Errors 

Filed May 16 1939 
* * * 

Plaintiff, having excepted to the findings of the Court 
and noted an appeal from the final judgment entered 
33 therein on the first day of May, 1939, assigns the 
following errors in the record and proceedings in said 

cause: 

1. The Court erred in failing to find that plaintiff’s prop¬ 
erty was not benefited by the paving of South Capitol 
Street. 

2. The Court erred in failing to find that plaintiff’s prop¬ 
erty was not benefited to the extent of the assessment bv 
the paving of South Capitol Street. 

3. The Court erred in failing to find that the assessment 
against plaintiff’s property was unequal and inequitable in 
relation to other properties abutting the improvement and 
in the immediate vicinity. 

4. The Court erred in failing to find that the paving of 
South Capitol Street was a public improvement and not a 
local improvement, and that the assessment was such re¬ 
paving constituted an attempt to take private property for 
public use without just compensation. 

5. The Court erred in failing to find that the assessment 
against plaintiff’s property for the paving of South Capi¬ 
tol Street was invalid and unenforceable. 

6. The Court erred in dismissing plaintiff’s bill of com¬ 
plaint. 

McKENNEY, FLANNERY & CRAIGHILL 

Bv R. A. BOGLEY 
%> 

Attorneys for Plaintiff . 
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34 Transcript of Proceedings 

Volume 1 

Filed May 16, 1939 

# # • 

Contents. 

Thursday, March 16, 1939. 


Name of Witness 

Original 

Print 

M. F. Rheinliardt 

36 

33 

Joseph T. Fitzgerald 

42 

37 

Lloyd R. Turner 

52 

43 

Lewis R. Watson, Jr. 

63 

50 


35 Filed May 16 1939 

Washington, D. C. 

Thursday, March 16, 1939. 

The above-entitled cause came on for trial before Asso¬ 
ciate Justice Daniel W. O’Donoghue in Civil Division No. 5 
at 1:30 o’clock p. m. 

Appearances: 

On behalf of the plaintiff: 

McKenney, Flannery & Craighill, 
by G. Bowdoin Craighill and 
R. Aubrey Bogley 

On behalf of the defendants: 

Vernon E. West, Principal Assistant Corporation 
Counsel and 

Stanley DeNcale, Assistant Corporation Counsel. 


Proceedings 
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36 Evidence on Behalf of the Plaintiff 

Thereupon—M. F. Rheinhardt was called as a witness on 
behalf of the plaintiff and, being first duly sworn, was ex¬ 
amined and testified as follows: 

Mr. Bogley. Before I question Mr. Rheinhardt, if your 
Honor please, 1 would like to hand up to your Honor a stip¬ 
ulation which Mr. West and I have agreed to in our en¬ 
deavor to reduce the testimony to a minimum; also a very 
short amendment to the bill of complaint, which does not 
affect the real issues that we have here, but is put in for the 
purpose of accuracy. 

Does your Honor care to read through the stipulation 
before we proceed with this witness 

The Court. Yes. 

Mr. West. If the court please, I object to the introduc¬ 
tion in evidence of the subject matter of the stipulation con¬ 
tained in the paragraph which says that the attached photo¬ 
stat statements are true copies of the work sheets, etc., 
showing computation of the assessment covered by bills 
dated January 19,1933, and September 24.1935, referred to 
in paragraphs 7 and 10, respectively, of the bill of com¬ 
plaint. The bill does not question the correctness of the 
assessments. In other words, the bill does not say that the 
assessments are not in accordance with law. Therefore I 
think these worksheets are absolutely immaterial and sim¬ 
ply incumber the record. 

Mr. Boglev. While I might sav verv franklv that I think 
* » >' • * « 

there may be some question, I have definitely agreed 

37 with Mi-. West that we would not raise a question as 
to the accuracy of the computations. But I do think 

the record should show how the Assessor’s Office interprets 
the language of the Act. I frankly did not plan to say any¬ 
thing more than I have already said about the method in 
which the assessments are levied. I have had to study 
those things for weeks to find out what they meant, and I 
think your Honor can tell from glancing at them that it 
would take you considerable time to figure them out. 

The Court. There is no question that these are true 
photostat copies of the records of the Assessor’s Office of 
the District of Columbia, is there? 

Mr. West. Oh, no. I am not objecting on the ground that 
they are not accurate, but I say that inasmuch as they con- 
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cede that the assessments are in the correct amount and 
levied according to the statute, we are just putting unneces¬ 
sary material into the record. It increases the expense. 
The Court. I will overrule the objection. 

Direct Examination 

By Mr. Bogley: 

Q. Your full name, please, sir? A. Martin F. Rheinhardt. 
Q. By whom are you employed? A. The Pennsylvania 
Railroad Company. 

Q. In what capacity ? A. Assistant chief clerk. 

Q. Where is your office located? A. At the freight sta¬ 
tion, 4th and E, Southwest, Washington. 

38 Q. How long have you been connected with the 
Pennsylvania Railroad Company? A. I am in my 

35th vear. 

V 

Q. Speak a little louder, and talk in this direction (indi¬ 
cating) so that his Honor can hear you. 

Are you familiar with the property at South Capitol 
Street and Virginia Avenue and I Street Southwest? A. 
Yes, sir. 

Q. What is the occasion of your familarity with that 
! property? A. My duties require that T visit the various 
yards and sidings of the company in order to make investi¬ 
gations regarding claims and other matters which con- 
i signees or shippers call to our attention and in which they 
desire some correction made. 

Q. How often would you say you visit this yard? A. In 
i this particular yard, when the building program of the 
United States Government started some years ago, 1 was 
stationed in Jersey yard for approximately six months, 
studying the stone that was being used in the construction 
of the buildings, the cause of damages, and endeavoring to 
correct such damages. 

Q. When you refer to the Jersey Yard are you referring 
to this lot that we have in question here, Lot 802 in Square 
695? A. Yes, sir. 

Q. Can you tell us just very generally what the setup of 
tracks and railroad facilities is in that yard? A. On the 
side bordering on South Capitol Street, I should 

39 say, approximately half way up I Street towards 
New Jersey Avenue, it is occupied by coal dumps, 

concerns selling coal, and the Government fuel yard. 



THE PHILA., BALTO. & WASH. R. R. CO. VS. HAZEN ET AL. 35 


Q. Can you tell us, beginning at South Capitol Street 
and running east on I Street, just how these properties ap¬ 
pear? A. Yes. The Griffith-Consumers Company are im¬ 
mediately on the corner, the northeast corner, of South 
Capitol and I streets. Then next to that is the Standard 
Coal Company, and next to the Standard is the American 
Ice Company; then the Government fuel yard is next to 
that. Then immediately next to that is where we make our 
deliveries and receive our freight at the delivery yard. 

Q. On South Capitol Street how is the property occupied 
as it faces South Capitol Street ? A. At one time, I should 
say, years ago, that might have been used as entrances to 
coal places, but it has not been used there for many years, 
according to mv knowledge. Thcv are closed. The com- 

O to to 

panies that have these places there use the entrances from 
I Street. 

Q. How is the property cast of the Government fuel yard 
used? A. It is used in a majority of cases for the receipt 
and forwarding of carload shipments over our line, except¬ 
ing that in the extreme eastern section there is a track 
which is used by the Carloading and Distributing Company 
as their place of business. 

Q. Is that at the corner of New Jersey Avenue and I 
Street? A. Yes, sir. 

40 Q. You referred to Government stone coming in 
in great quantities. Where was that handled? A. 
In our Jersey yard. We gave up the greater part of our 
Jersey Avenue yard at that time for their use in handling 
that stone. 

Q. Do any of the tracks running into this square run be¬ 
yond the square? A. The tracks branch off from the 
freight line into Jersey Avenue yard. 

Q. Let me ask you, first: These tracks along Virginia 
Avenue—what tracks are they? A. The tracks along Vir¬ 
ginia Avenue are the tracks of the freight line that comes 
in and to the other yards at Rosslyn. 

Q. Where else do they go? A. Under M Street tunnel, 
and go out through Bcnning and out to Landover where it 
connects with the main line. 

Q. Where does it go south ? A. Potomac Yard. 

Q. Is that regarded as the main line to the South? A. 
Yes, sir; that is the main freight line. 
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Q. The spurs that come off that main line into the square 
—what, if any, go beyond the square? A. There is one 
spur which crosses the street and goes into the plant of the 
Standard Oil Company. 

Mr. Craighill. You mean, track, do you not? 

The Witness. Yes; only one track. 

By Mr. Bogley: 

Q. Do the tracks terminate within the square? A. 

41 There is one track that would be just right at the 
front of the street where this track would branch off. 

Q. That is the one that goes into the Standard Oil place? 
A. Yes. 

Q. Are you familiar with the kind of traffic—by that I 
mean the vehicular traffic—which runs in and out of this 
square? A. When it concerns the traffic that goes into 
these coal companies, they are mostly little wagons, I would 
say, that go in there for half a ton or a ton or perhaps two 
tons of coal, sometimes. These are wholesale dealers, the 
Griffith-Consumers and the others, the Standard and the 
American Ice Company, and it seems they sell in half-ton or 
ton lots to these other dealers who do not have their own 
coal yards, and they, in turn, sell to the ultimate consumer. 

Q. Where do those trucks enter the square? A. Some of 
them come, I should say, south on South Capitol Street; 
some of them come north on South Capitol Street from K 
Street, and go in I Street and connect with these various 
coal dumps or trestles. 

Q. Can you say whether the same thing is true of the 
use of the Government fuel yard property? A. The Gov¬ 
ernment fuel yard—some of those, many of them, I should 
say, come down South Capitol Street from Virginia Ave¬ 
nue; some up South Capitol Street from K Street. I have 
seen them use both of those tracks, and some of them use 
First Street Southeast. 

Q. Where do they enter the government fuel yard 

42 property ? A. Bight on I Street. 

Q. How about the use of the eastern part of the 
lot which you said was used for handling stone, for carload 
material? A. That is used now for merchandise freight, 
handling various merchandise freight. 

Q. What sort of vehicular traffic, if any, goes into that? 
A. A number of trucks go in there, various kinds of wagons 
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go in there, that are either delivering freight for shipment, 
or taking shipments which have been received and con¬ 
signed to them; miscellaneous freight, all kinds of mer¬ 
chandise. 

Mr. Boglev. I think that is all. 

Mr. West. No cross examination. 

(The witness left the stand.) 

Thereupon Joseph T. Fitzgerald was called as a witness 
on behalf of the plaintiff and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Bogley: 

Q. What is your name? A. Joseph T. Fitzgerald. 

Q. What is your occupation? A. Real estate. 

Q. Where is your office located? A. 1311 G North¬ 
west. 

43 Q. How long have you been in the real estate busi¬ 
ness? A. About 25 years. 

* 

Q. Where was your office located prior to your location 
up on G Street? A. For a number of years, at 512—what 
is now 4tli Street Southwest. 

Q. What is the name of your real estate office ? A. It op¬ 
erates under the name of Maurice Fitzgerald. 

Q. What has been the general nature of your real estate 
activities? A. Generally in the Southwest and Southeast 
sections, and Northeast. 

Q. Rentals or sales ? A. Rentals and sales; general busi¬ 
ness. 

Q. Are you generally familiar with property in the 
Southwest? A. Yes, sir. 

Q. And does your recollection of that property run back 
of a period of years or not? A. As far back as I can recall. 

Q. How old are you? A. Past fifty. 

Q. Are you familiar with the condition and general situ¬ 
ation of South Capitol Street, south of Virginia Avenue, 
prior to 1929? A. Yes, sir. 

Q. Can you describe generally your recollection of its 
condition ? 

Mr. West. If the court please, I see no materiality 

44 in the condition of it prior to the paving of this 
street. 
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i The Court. I think I will allow it. 

Mr. West. That is not a question that can be raised in 
i this proceeding, if your Honor please. I would like to 
argue that right now. 

The Court. We will take the testimony and hear the ar¬ 
gument later. 

A. Prior to 1929, if my recollection serves me, that street 
was paved both with what we called granite block and as- 
i phalt block. There was some of both in different parts of 
South Capitol Street. 

Bv Mr. Boglev: 

i Q. Can you describe it as to either roughness or smooth¬ 
ness, that is, the condition of it heretofore, or anything 
along that line, as you recall it? A. Yes. The asphalt 
block has a smooth surface, and that was easily repaired 
from time to time if necessity required it. The old granite 
block— 

Mr. West. I move to strike that out, if your Honor 
please. The witness is not qualified to state how easily it 
could be repaired. 

The Court. He is not qualifying as an expert on paving. 
He is testifying from what he observed. 

The Witness. The old granite block, the old type of pav¬ 
ing, was a very substantial paving, particularly where 
heavy traffic was concerned. 

By Mr. Bogley: 

Q. Can you tell us your recollection as to the state of re- 
i pair as you observed it of the roadway prior to its 

45 being repaved with concrete paving ? A. It was kept 
in reasonablv good condition. 

Q. Do you know whether or not there is any stretch now 
of South Capitol Street which is paved or improved with 
the same material which formerly composed the bed of 
South Capitol Street between Virginia Avenue and I 
Street? A. That portion running from M Street south, 
practically—I would say, for a large part of it running to¬ 
wards the end of South Capitol to Buzzards Point, is still 
composed of the old block tile. 

i Q. Can you make a comparison as to the condition of that 
portion of the street, that is, the present lower portion com- 
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posed of the granite block, the condition of the street now 
as compared with the condition of South Capitol Street be¬ 
tween Virginia Avenue and I, immediately prior to the re¬ 
surfacing of it? A. If my recollection serves me, it was 
very similar to what it is on M Street at this time, before 
the concrete roadway was put in. 

Q. Are you familiar or not with values of real estate 
generally in the Southwest area? A. Yes, sir. 

Q. Are you familiar with values generally in the vicinity 
of South Capitol Street and Virginia Avenue? A. Yes, 
sir. 

Q. Are you also familiar with the present condition of 
South Capitol Street, that is, the bed of the street, as re¬ 
paved between Virginia Avenue and I Street? A. Yes, 
sir. 

46 Q. Have you recently visited the area of South 
Capitol and I Streets? A. Yes, sir. 

Q. When was that ? A. I have been down to South Capi¬ 
tol and I, I suppose, within the last four or five days, in 
that general neighborhood. I get down there oftentimes as 
many as everv dav in the week. 

Q. I will ask you whether, in your opinion, there has been 
any increase in value of Lot 802 in Square 695 as the result 
of the repaving of South Capitol Street in the year 1929 
and, if so, to what extent? A. I don’t think so. 

Q. Can you tell us what aids you to form that opinion, 
or what considerations you have in mind? A. I don’t think 
so because I don’t see the necessity, or wouldn’t see the 
necessity for a type of pavement that would make it an in¬ 
crement of value to the real estate. So far as the nature 
of the industry that exists there at this time is concerned 
and that existed ten years ago, it has not helped it in the 
least by the fact of concrete paving having been put there. 

Q. Do you think that the property could be sold for more 
following the improvement of South Capitol Street than it 
could have been sold for prior to that improvement, disre¬ 
garding all other elements? A. I do not. 

Q. Are you familiar with what is known as the Buzzards 
Point area? A. Yes, sir. 

47 Q. Can you tell us when that was in process of 
development? A. That is within the past ten years. 

Probably it is as recently as seven or eight years that there 
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has been an increase in the industry in the lower South 
Capitol Street section. 

Q. Tell us, if you can, to what extent that area has de- 
i veloped, either by the location of industries there, or just 
what is the development in that area. 

Mr. West. I object to that testimony, if your Honor 
1 please, because it is immaterial what the condition was at 
Buzzards Point. I think I have ample authorities on that 
point, that we are not concerned with whether or not this 
street is of benefit to some other part of the city. The sole 
question is whether it is a benefit to the abutting property, 

! even though it may also benefit some other portion of the 
citv. 

Mr. Bogley. We are prepared to argue that at great 
length. I think it is sufficient to say now that in the John¬ 
son case the court rather eloquently referred to the fact 
that Rhode Island Avenue was improved primarily as an 
arterial highway. 

i The Court. I will allow the evidence in. 

Mr. West. I just want to keep my record straight, your 
Honor. 

The Court. I will overrule your objection. 

By Mr. Bogley: 

Q. Mr. Fitzgerald, let me ask you where the so- 
48 called Buzzards Point area is located? A. That is a 
term we generally use for the area that would be to 
the east of the Army War College and south of, we may 
say, P Street, and then running easterly from the War Col¬ 
lege over the bed of the old James Creek Canal and prac- 
ticallv running over to the Naw Yard. 

Q. How do you get to Buzzards Point from the heart 
of town? A. The best thoroughfare, and really the only 
good thoroughfare, is South Capitol Street. 

Q. What is the terminus of South Capitol Street on the 
i south? A. At the south it practically runs to the river, 
right to the river edge. 

Q. Does it go through Buzzards Point or the so-called 
Buzzards Point area? A. At the very foot of South Capi¬ 
tol I think there is a private industry there intervening be¬ 
tween the end of the pavement and the river proper. 

Q. Is the so-called Buzzards Point area on one side or 
the other? A. It is on both sides. 
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Q. So it runs into and through the Buzzards Point area? 
A. Yes, sir; the heart of it. 

Q. Will you tell us what this development was and has 
been in the Buzzards Point area of which you speak? A. 
A very large development. There are two large oil con¬ 
cerns that have gone down there in recent vears. 

49 They have developed their industry on a very large 
scale, that is, within ten years. 

Q. What are those oil companies? A. The Gulf Refining 
Company and the Standard Oil Company also are down 
there. 

Q. And that has been within the last ten years? A. Yes; 
there has been a very large development there within the 
last ten years. 

Q. What else is there down there that has been developed 
in the last ten years? A. A newly established gravel and 
sand business down there, and two or three large contrac¬ 
tors. 

Q. Can you give us the names of any of the sand com¬ 
panies there? A. I think it is a new concern that came in 
there in the last five or six vears. I do not know whether 
it is called the Capital Sand and Dredging Company or the 
Capital Sand and Gravel Company. The Smoot Company 
is down there. They were originally there, and this new 
concern has come in within very recent years, within the 
last six or seven years. 

Q. Can you tell us from your own knowledge and ob¬ 
servation what sort of vehicular traffic moves in and out 
of the Buzzards Point area? A. Very heavy traffic, very 
large trucks, usually. 

Q. Over what route do they travel? A. South Capitol 
Street almost exclusively. 

Q. Are you familiar with the railroad development in 
the Buzzards Point area? A. Yes, sir. 

50 Q. Can you tell us what that is? A. It is a spur 
that runs out of the neighborhood of New Jersey 

Avenue, across I Street; it curves in by the Navy Yard in 
the neighborhood of New Jersey Avenue and goes through 
a small street and then fans out in the Buzzards Point area. 

Q. Can you tell us when that was put in? A. It has been 
within the last ten years, I would say; in very recent years; 
probably less than ten years. 
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Mr. Boglev. I can give your Honor a reference—I do 
not have it right at the moment—to the Act of Congress 
which permitted the extension of the railroad tracks into 
the Buzzards Point area. It was in 1932. I can give you 
the exact date of it later. 

I think that is all. 

Cross Examination 
By Mr. West: 

Q. Mr. Fitzgerald, as a general rule is property on an 
improved street of any more value than property on an 
impassable street? A. As a general rule? 

Q. Yes. A. Yes; I would say on an improved street it is 
better. 

Q. Assuming that South Capitol Street had never been 
paved, would you say that the paving of the street would 
have benefited the property here involved? A. Having in 
mind that there was already a pavement on South Capitol 
Street— 

51 Q. Xo. Answer my question. Assuming the 
street had never been paved, would paving have 
benefited the property involved? 

Mr. Bogley. I do not like to be technical, but I think I 
should object to that question. 

The Court. I will allow it. 

The Witness. Assuming that it had never been paved? 
May we assume that there is an unpaved roadway there? 

By Mr. West: 

Q. It has been opened, but there is no paving there over 
which trucks or vehicles may travel. A. Visualize it as an 
old country lane ? 

Q. Yes. A. And whether or not an improved roadway 
would be preferable or better? 

Q. Yes. A. An improved roadway would be better. 

Q. Beneficial to the property? A. Yes. 

Q. Then the only theory upon which you base your opin¬ 
ion that the paving of South Capitol in 1929 was not bene¬ 
ficial to this property is your understanding that South 
Capitol Street as it existed prior to that time possessed a 
paving which would take care of that traffic? A. Yes, sir. 

Mr. West. That is all. 

(The witness left the stand.) 
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52 Tliereii})on Lloyd B. Turner was called as a wit¬ 
ness on behalf of the plaintiff and, being first duly 

sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Bogley: 

Q. Your full name, please, sir. A. Lloyd R. Turner. 

Q. And what is your occupation? A. Real estate agent. 
Q. Where is your office located? A. 600 7th Street 
Southwest. 

Q. How long have you been in the real estate business? 
A. About 25 years. 

Q. Has your office always been in the Southwest? A. 
Yes. 

Q. Under what name do you trade ? A. Lloyd R. Turner. 
Q. Are you familiar with the property and property 
values generally in the Southwest area ? A. Yes, sir. 

Q. Are you familiar with properties and property values 
in the vicinity of South Capitol Street, I Street, and Vir¬ 
ginia Avenue Southwest? A. Yes, sir. 

O. Have you at anv time recent!v been in that immediate 
vicinity? A. I go through there four or five times a -week, 
I guess. 

53 Q. Are you familiar with the location of the prop¬ 
erty generally of the Railroad Company along South 

Capitol Street between Virginia Avenue and I Street? A. 
Yes, sir. 

Q. And have you examined that recently ? A. Yes. 

Q. Do you recall the condition or situation generally on 
South Capitol Street, south of Virginia Avenue, prior to 
its resurfacing in 1929? A. Yes, sir. 

Q. Can you tell me, immediately prior to such resur¬ 
facing, of what the street consisted and what its condition 
was? 

Mr. West. It is understood that this testimony goes in 
under the same objection? 

The Court. Yes. 

A. The condition of the street at that time, to my recol¬ 
lection, was all right; passable. It was being used. It was 
asphalt block and some sort of red brick, some combination, 
sort of a mixture. One part of it was asphalt block and the 
other part of it was some sort of combination stuff. 
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Bv Mr. Boglev: 

v O w 

Q. How was it, so far as use by vehicular traffic generally 
was concerned, and particularly by trucks? A. It was al¬ 
ways used and passable. 

Q. Are you familiar with South Capitol Street, south 
of this property? A. Yes. 

Q. Do you know whether there is any portion of 

54 that which is made of the same materials now as was 
the upper part of South Capitol Street? A. I think 

1 it starts at O Street going south—it has got the same ma¬ 
terials in it. 

Q. Have you examined it recently? A. Yes. 

Q. How recently? A. Very good; passable. 

Q. I say, how recently? A. I was down there day before 
yesterday. 

Q. Can you tell us from your observation a comparison 
or contrast, whatever it is, of this lower part of South 
Capitol Street where you say it is composed of the same 
materials as the upper part was composed of—a compari¬ 
son or contrast of the present section as it now exists with 
the condition of South Capitol Street between Virginia 
Avenue and I Street immediately prior to its repaving. Is 
it similar or dissimilar? A. I think it is just about the same 
condition there. 

Q. Is the lower part of South Capitol Street—I think 
you said, in the neighborhood of 0 Street— A. I think it 
starts at about 0. 

Q. (Continuing) Is that part of South Capitol Street in 
the neighborhood of O Street used to any extent today? A. 
Oh, yes. All the heavy traffic goes through South Capitol 
Street, right straight down. 

Q. Will you tell me whether, in your opinion, there has 
been any increase in value of Lot 802 in Square 695, this 
railroad freight yard there, as the result of repaving 

55 South Capitol Street? That is, whether that prop¬ 
erty became any more valuable or had any greater 

value following the improvement of South Capitol Street 
than it had immediately prior to the repaving of South 
Capitol Street? A. I don’t think so. 

Q. Will you tell us what conditions make up your opin¬ 
ion in that regard? A. I think for commercial uses it is 
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used for—it lias a lot of trucks and heavy vehicles that are 
traveling over it— 

Mr. West. I move to strike that testimony, to keep this 
record straight, on the ground that we are concerned not 
with the present use but any possible use to which the prop¬ 
erty can be put. 

The Court. He is giving the reasons for his opinion. I 
will let it stand. 

The Witness. For what the property down there is is 
used for the street does not have a whole lot of benefit. It 
is all heavy stuff, you know, industrial business, trucks 
hauling ice, sand and gravel and that kind of stuff. 

By Mr. Bogley: 

Q. How do you regard the use of South Capitol Street 
in its former condition, consisting of granite block, and the 
like, in its relation to the value and use of this railroad 
yard as compared with its present smooth concrete founda¬ 
tion! A. I think the other was the best on account of the 
heavy trucks. 

Q. Do you think the fact that it now has a smooth con¬ 
crete surface adds anything to the railroad property 
56 by way of value? A. No, sir. 

Q. Are you familiar with what is known as the 
Buzzards Point area? A. Yes, sir. 

Q. Where is that located? A. Well, I always considered 
it started at P or Q Street. 

Q. Southwest? A. Yes, sir. 

Q. How is it bounded? 

The Court. Did you say Southwest or Southeast? 

The Witness. Southwest. 

The Court. Only Southwest? 

The Witness. I never considered it went Southeast. 

By Mr. Bogley: 

Q. Can you give us approximately the streets, running 
north and south? A. Generally in my opinion it was al¬ 
ways from Q Street south to the river, and then west over 
as far as the old brick yard used to be. 

Q. Where would that be? A. Right where the old canal 
used to be. 

Q. What street would that be, running north and south? 
A. That would be Delaware Avenue. 
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Q. Southwest? A. Yes. It runs down to the Arsenal 
wall. 

Q. How does South Capitol Street run into or through 
the Buzzards Point area, if it does? A. In about the 
57 center of it. 

Q. How about the area to the east of South Capi¬ 
tol Street? A. It goes over to the water again. 

Q. Would there be any area in there to the east of South 
Capitol Street, which would be Southeast? A. No; it al¬ 
most stops there. 

Q. In other words, South Capitol Street, as it approaches 
the water, runs very close to the bend in the river, does it 
not? A. That is right. 

Q. But there is some little land to the east of South Cap¬ 
itol Street? A. When you turn off to the Smoot Sand and 
Gravel Company, I would say it was about a hundred to 
150 feet to the east. 

i Q. You are familiar with the location of that plant? A. 
Yes. 

Q. That is to the east of South Capitol Street? A. Yes 

Q. Would that be known as Southeast? A. Yes. 

Q. How about the Gulf Oil plant? A. The Gulf Oil is on 
the Southwest side. 

! Q. And the other oil Company ? A. The Standard is on 
the Southeast side. South Capitol divides the Southeast 
from the Southwest. 

Q. Yes; that is what I was getting at. So there is a sub¬ 
stantial portion— A. About 150 to 200 feet to the 
5S east. 

Q. It is rather a narrow portion running north 
and south ? A. Yes. 

Q. The bulk of the so-called Buzzards Point are is in 
the area of South Capitol Street? A. Yes. 

Q. Can you tell us when the Buzzards Point area began 
ito develop ? A. It started about nine years ago. 

Q. In what way did it develop ? A. An electric light com¬ 
pany was about the first that started down there. That was 
ia big operation. They built quite a plant down there. 

Q. Where is that located? A. It is about two squares 
south of S Street. It goes around to Half Street and T 
orU. 

Q. Southwest? A. Yes. 
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Q. What other industries, if any, have moved there 
within recent years? A. Some new sand and dredging 
companies. Of course the Gulf Oil Company has a new 
project down there, within the last seven or eight years. 

Q. What activities were located within that area prior 
to the development of which you speak? A. The Smoot 
Sand and Gravel Company has been there for a number of 
years. 

Q. Was there anything else? A. They were prac- 

59 tically alone down there, as far as industry was con¬ 
cerned down there. 

Q. And how is the present Smoot Sand and Gravel Com¬ 
pany’s plant compared with its plant of, say, 15 years ago? 
A. To tell you the truth, I have not paid much attention to 
that, as to what it is. I know it has added some improve¬ 
ments in the last four or five years. Just how much I 
didn’t pay much attention to. 

Q. Do you know whether or not there have been any rail¬ 
road extensions? A. Yes, sir. 

Q. Do you recall when that was ? A. There is an exten¬ 
sion that goes past Half Street and S, in front of 1800 Half 
Street Southwest. That has been in the last six or seven 
years. 

Q. You are not familiar with the general layout of those 
tracks as constructed, are you? A. No, only that they go 
around the oil companies there, and since the electric light 
company has been down there there is a track that goes 
down to their plant. 

Q. That is w T ithin the last six years or so? A. Yes. 

Q. Can you tell us what sort of traffic moves in and out 
of the Buzzards Point area? A. Mostly all heavy traffic. 

Q. Can you tell us roughly what it is? A. Five-ton 
trucks, coal and sand trucks. 

Q. Where does the coal move to in that area? A. All 
over town. It comes out of the I Street end into 

60 South Capitol Street. 

Q. 1 an; referring primarily to the Buzzards Point 
area now. What moves in and out of the Buzzards Point 
area? A. Mostly sand. There is a cement and concrete 
concern down there that has these big mixers that go along 
the street; heavy gasoline trucks of gasoline companies 
with tanks on them. 
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Q. ITow do those trucks get in and out of the Buzzards 
Point area? A. 1 meet quite a lot of them on South Capi- 
i tol Street. I use South Capitol Street quite often myself. 

Q. Is there any other main highway that runs into the 
Buzzards Point area, other than South Capitol Street? 
1 mean, a broad street that is well improved? A. No; not 
unless you go to X Street and then hit First Street; but you 
would have to come through First Street and down. 

Mr. Bogley. I think that is all. 

Cross exammotion. 

Bv Mr. West: 

Q. Are there any other broad streets, whether well im¬ 
proved or not, by which you can get into Buzzards Point? 
A. No, sir; 1 don’t think there is. 

Q. South Capitol Street is the only one, other than N? 
A. First Street from X down. 

Q. Do you know when South Capitol Street between Vir¬ 
ginia Avenue and K Street was last paved prior to 1929? 

I mean by that, of your own knowledge. A. You 
G1 mean, when this present concrete was put down? 

Q. Xo; when the paving which was in existence 
i prior to the present paving was laid. A. Xo, sir. 

Q. You do not know that of your own knowledge? A. 
Xo, sir. 

Q. Do you know when the paving of South Capitol Street 
! south of M Street was laid ? A. On South Capitol below M? 

Q. The portion that you stated is still in existence, with 
the Belgian or asphalt blocks. A. My recollection runs 
i back to when there was brick farther down towards South 
Capitol Street, when I used to go in swimming years ago. 

Q. You testified, as I recall, that there was some paving 
on South Capitol Street which I think you said was south 
of M Street, which was very similar to the paving which 
i was taken up in 1929 between Virginia Avenue and I Street. 
A. Yes. 

Q. Do you know when that paving to which you referred 
was laid? A. Xo, sir. 

Q. Is it your opinion that property on an impassable 
street is of the same value as property on a street which 
is paved? A. It depends entirely on the location of the 
property. In some locations to improve a street would im- 
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prove property; but in this particular location that I have 
been over down there, I don’t think the improvement 

62 of the street helps the property on account of the 
sort of business that is down there. 

Q. Suppose the street were impassable and was paved: 

would this particular property be benefited? A. I don’t 

think it would benefit it anv on account of the business. 

%> 

Q. Do you mean that this property is just as valuable 
with no access to any street as it is with a paved street 
in front of it? A. There would have to be access; but you 
said an improved roadway. 

Q. I said an impassable street. A. Oh, it would have to 
be passable so they could get in and out. 

Q. So, in your opinion, as long as there is some street 
there which can be used, it is is just as good as any other 
street? A. For that class of business; yes. 

Q. But there must be a passable street in order to give 
the property any value? A. Yes. You have to have it so 
the machines and trucks can go through there. 

Q. If these streets surrounding this property became im¬ 
passable-— A. Then they could not get in. 

Q. And the property would become practically valueless? 
A. Yes. 

Mr. West. That is all. 

(The witness left the stand.) 

63 Mr. Bogley. That is the plaintiff’s case, if your 
Honor please. 

Mr. West. If your Honor please, I must apologize. I 
| had a witness by wdiom 1 wished to prove the date and the 
character of the paving. He stated he would be in my of¬ 
fice at 1 o’clock. He did not appear and I left word that 
he should be sent right down here. What time does your 
Honor intend to adjourn? 

The Court. No particular time. 

Mr. Bogley. If you have it accurately I will be very glad 
to stipulate that the witness would testify to it. Did you 
not set it up in one of your briefs? 

Mr. West. It was set up in the answer. 

(The witness referred to entered the court room.) 

Mr. West. The witness has arrived, your Honor. 
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Evidence on Behalf of the Defendants. 

Thereupon Lewis R. Watson, Jr., was called as a wit¬ 
ness on behalf of the defendants and, being first duly sworn, 
was examined and testified as follows: 


Direct examination. 

By Mr. West: 

Q. State your full name. A. Lewis R. Watson, Jr. 

Q. You are employed bv the District Government? A. 
Yes. 

Q. In what capacity? A. Assistant engineer in charge of 
street paving and all highway work. 

64 Q. Are you familiar with South Capitol Street be¬ 
tween Virginia Avenue and K Street? A. Yes, sir. 
Q. When was that street last paved prior to 1929? A. 
Prior to 1929 ? In 1903 it was paved with granite block. 

Q. With what kind of a base ? A. A sand base. 

Q. Are you familiar with the condition of that street 
at the time it was repaved in 1929? A. Yes, sir. I paved 
it, or repaved it. 

Q. What was its condition? A. It was granite block with 
a bluestone curb, and in verv rough condition. 

Q. Is a pavement of that character suitable for heavy 
traffic? A. Xo, sir, not with a sand base. 

Q. What was the depth of the base of the paving laid in 
1929? A. An 8-inch concrete roadway. 

Q. Is that regarded as a heavy type of pavement or a light 
type of pavement, or a medium type of pavement? A. 
That is the heavy traffic type. We use six inches in the 
residential sections and 8 inches in commercial sections. 

Q. Do you use any heavier than 8 inches? A. Xo, sir; 
I don't recall any that we have used heavier than 8 inches. 
Mr. West. That is all. 


65 


C ross exa in at ion. 


By Mr. Bogley: 

0. Can von describe what von mean bv granite block? 
That is not what wo commonly called cobblestones, is it ? 
A. Xo; cobblestones are just round stones. 

Q. The Belgian block is rectangular in shape, is it not? 
A. Yes. 
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Q. Practically square? A. No; it is much longer than it 
is broad. 

Q. When they are laid together they form a level sur¬ 
face, do they not, as long as they remain level? A. Yes. 

Q. And it would only result in a rough surface where 
the blocks have sunk? A. That is right. 

Q. Can you tell us how often South Capitol Street be¬ 
tween Virginia Avenue and I Street was repaired subse¬ 
quent to 1903? A. No, sir; I cannot. 

Q. It was undoubtedly repaired, was it not? A. I sup¬ 
pose it was; yes. 

Q. And it was easily subject to repair, was it not? A. 
With a sand base there is not much repairing. You just 
take them out and re-lay them. 

Q. Do you know whether or not you have made any re¬ 
pairs recently on South Capitol Street in the neighborhood 
of N and 0 streets where, as I understand it, they 
06 now have granite block? A. No; I do not. I am not 
connected with the repair department, so I would 
not know what repairs are going on. 

Q. Do you happen to know of what South Capitol Street 
is composed in the neighborhood of N and 0 Streets? A. 
That is farther down than the concrete paving? 

Q. Below the concrete paving; yes. A. I do not know 
positively, but I think it is granite block for one or two 
blocks farther. 

Q. Are you familiar with the condition of that street 
now? A. No, not particularly. 

Q. Do you know when that part of the street was put 
in? A. I think it was all paved at one time in 1903. 

Q. I think you said you paved it. I suppose you mean 
your office paved it in 1929? A. Yes. 

Q. Do you know whether or not it was paved upon peti¬ 
tion or request of abutting property owners? A. No; I do 
not. Those streets are ordered through Congress, and as 
a rule we do not know how they are ordered. Some of 
those petitions come to the Commissioners and they go 
before Congress. 

Q. Do you know whether or not there were any petitions 
or requests made by the property owners? A. I do not 
know whether there were or not. 
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Mr. Bogley. Can you get that information for us, Mr. 
West ? 

Mr. West. Yes. 

I 67 Mr. Bogle}’. Are you prepared to say now whether 
there was any petition or request? 

The Court. If you find something to the contrary it can 
be introduced. 

Mr. Bogley. Tt is stipulated of record, subject lo revi¬ 
sion tomorrow if Mr. West finds upon examination of his 
records something to the contrary, that there was no peti¬ 
tion or request filed by abutting property owners for the 
improvement of South Capitol Street between Virginia 
i Avenue and I Street in 1929 or shortly prior thereto. 

By Mr. Bogley: 


Q. Can you tell me what brought about or what caused 
the improvement of South Capitol Street in that area? A. 
Well, I just told you a minute ago that I did not know ex- 
actlv how those streets were ordered. Thev come through 
from Congress to the Commissioners and then to the En¬ 
gineer's office. But l imagine it was due to the increase of 
heavy traffic in that particular neighborhood. 

Mr. Bogley. That is all. 


Re-direct examination. 


Bv Mr. West: 

% 

Q. What is the effect upon a street of traffic which is too 
heavy for the character of paving on that street? A. The 
pavement just breaks up. 

Q. What effect does that have upon the cost of repairing 
or keeping the street in repair and in passable condition? 
A. It costs a lot to repair a street. It depends upon how 
much it is broken up, how much it costs. 

Mr. West. That is all. 

68 The Court. Can vou state a little more in detail 
what was the condition of South Capitol Street be¬ 
tween Virginia Avenue and I Street just prior to the time 
when the new paving and new curbing was put down in or 
about the year 1929? 

The Witness. Virginia Avenue and I? That was all 
granite block with a bluestone curb, and it was in very poor 
condition so far as riding was concerned; it was very 
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rough. There were depressions and indentations through¬ 
out. 

Mr. Boglcv. It was not impassable, was it? 

The Witness. Oh, no. 

Mr. Bogley. It would not and did not retard the ordi¬ 
nary progress of trucks over it, did it? 

The Witness. No. Thev could have gotten over it. They 
did. 

Mr. Bogley. Without any real difficulty? 

The Witness. No; without any difficulty. 

Mr. Bogley. That is all. 

(The witness left the stand.) 

Mr. West. That is the defendants’ case. 

Mr. Bogley. We have nothing further. 

(Counsel for the respective parties argued the case to 
the court, after which the following occurred:) 

The Court. Gentlemen, I have a little conflict in my 
mind between my personal views of what the law ought 
to be and the way the courts have decided the law to be. 
I would decide in favor of the plaintiff if I followed my 
own judgment. But I cannot do that. I will have to 
69 decide this case in accordance with the decisions of 
the Court of Appeals and of the Supreme Court of 
the United States, and hold against the plaintiff. That is 
my view of it as a Judge. As to my personal judgment 
and opinion, I never could go as far as the courts have 
gone in saying that when we take property in condemna¬ 
tion we have to make the benefits equal the damages. Just 
how a legislature can figure that out ahead of time I do 
not see. But the Supreme Court of the United States has 
upheld it. You can assess benefits on all the surrounding 
property and go up side streets, and they equal the dam¬ 
ages. 

1 never did think that the Borland Act was fair or just 
or constitutional or enforceable. Just personally and in¬ 
dividually I am inclined to think that while I consider this 
present act as a big improvement, it is very difficult to say 
how it is going to work out with all the different size streets 
and the width of streets and the different kinds of lots, 
and so on. But in my opinion as a Judge, I think the au¬ 
thorities would say that the law is enforceable and is 
valid; and in this case I will hold that this assessment is 
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valid. I do not know that that gives any consolation to 
the plaintiff, but I have got to decide it upon what I think 
the law is. 

(Whereupon, at 5 o’clock p. m., the trial of the above- 
entitled cause was concluded.) 

70 Designation of Record . 

Filed Mav 16 1939 
# # * 

The Clerk of the Court will kindly prepare the tran¬ 
script of record on appeal in the above-entitled cause, and 
include therein the following: 

1. Bill of Complaint; 

2. Joint and separate answer of defendants; 

3. Motion to substitute party defendant; 

4. Order substituting party defendant; 

5. Amendment to bill of complaint; 

6. Stipulation filed March 16,1939; 

7. Findings of fact and conclusions of law; 

8. Final judgment dismissing complaint ; 

9. Notice of appeal; 

10. Memorandum; filing of cost bond; 

11. Assignment of errors; 

12. Transcript of testimony, including oral findings of 
the Court; 

13. This designation of record. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY, 

Attorneys for Plaintiff. 

Service of the foregoing desjgnation of record and re¬ 
ceipt of copv thereof is acknowledge this 16th day of May, 
1939. 

VERNON E. WEST 
Attorney for Defendants. 
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71 District Court of \lie United States 

For the District of Columbia 

United States of America. 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 70, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 62820 in 
Equity, wherein The Philadelphia, Baltimore & Washing¬ 
ton Railroad Company, a corporation, is Plaintiff and Mel¬ 
vin C. Hasson, et ah, Commissioners of the District of Co¬ 
lumbia, and The District of Columbia, a municipal cor¬ 
poration, are Defendants, as the same remains upon the 
files and of record in said Court. 

IN TESTIMONY WHEREOF, 1 hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 19th day of June, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7440 The Philadelphia, Balti¬ 
more & Washington Railroad Co., Appellant, vs. Hazen 
et al. United States Court of Appeals for the District of 
Columbia Filed Jun 19 1939 Joseph F. Stewart, Clerk. 
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(Hmteti States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1939. 


No. 7440. 


THE PHILADELPHIA, BALTIMORE & WASH¬ 
INGTON RAILROAD COMPANY, A CORPO¬ 
RATION, APPELLANT, 

v. 

MELVIN C. HAZEN, GEORGE E. ALLEN AND 
DAVID McCOACH, COMMISSIONERS OF 
THE DISTRICT OF COLUMBIA, AND THE 
DISTRICT OF COLUMBIA, A MUNICIPAL 
CORPORATION, APPELLEES. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the plaintiff below, The Phila¬ 
delphia, Baltimore & Washington Railroad Company, 
a corporation, hereinafter referred to as appellant, from 
a final judgment of the District Court of the United 
States for the District of Columbia (R. 30), dismissing, 
after hearing, plaintiff’s bill of complaint which sought 
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to have cancelled and declared invalid and void special 
assessments against property of appellant for the 
paving and curbing of South Capitol Street abutting 
such property. The complaint was filed in the equity 
branch of the Court below October 29, 1936 (R. 1-13), 
prior to the adoption of the new Rules of Civil Proce¬ 
dure for the District Courts of the United States, and 
the jurisdiction of the lower Court over the contro¬ 
versy is not disputed: 

Sections 41, 44 and 101, Title 18, D. C. Code. 

The jurisdiction of this Court to review the final 
decree of the lower Court is also undisputed: 

Section 26, Title 18, D. C. Code. 

STATEMENT OF THE CASE. 

The bill of complaint below prayed that assessments 
in the total amount of $2,989.72, against abutting prop¬ 
erty of The Philadelphia, Baltimore & Washington 
Railroad Company, for the paving and curbing of South 
Capitol Street, be declared invalid and void and can¬ 
celled of record. 

This is a test case, the decision in which may control 
several similar actions pending in the Court below. 
The principle here involved being out of all proportion 
to the amount of the assessment, counsel, for the con¬ 
venience of the Court, have reviewed the applicable 
statutes and decisions, thereby making their brief 
longer than would ordinarily be necessary. 

History of Taxing Statutes. 

For many years assessments for street paving and 
curbing in the District of Columbia were levied under 
the Act of Congress, approved August 7, 1S94, 28 Stat. 
250, c. 232, as amended by the Acts of July 21,1914, 38 
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Stat. 517, 524, and September 1,1916, 39 Stat. 676, 716, 
commonly known as the “Borland Amendments”. 
Assessments levied under tliis Statute, as amended, 
were held invalid by this Court in a series of cases 
beginning' with .Johnson v. Rudolph, 16 F. (2d) 525, 
57 App. D. C. 29, hereinafter fully discussed. The 
“Borland Amendments” were superseded by the Act 
of Congress, of February 20, 1931, 46 Stat. 1197, 
c. 246, D. C. Code, Title 12, sec. 90a, et seq., 
which directed the cancellation of all assessments 
levied under the prior Statute and the levy¬ 
ing of new assessments in accordance with its 
terms and provisions. A copy of the New Act is 
attached to the bill of complaint as “Appendix B” 
(R. 8-12). 

In their essential elements, the two Statutes are 
identical, particularly in that they are general pros¬ 
pective statutes, rather than legislative determinations 
of specially benefited areas; both assess one-half of 
the cost of the improvement against abutting proper¬ 
ties upon the so-called front foot method, and in neither 
statute is provision made for a determination of bene¬ 
fits prior to assessment or for notice to property own¬ 
ers and hearing thereon. 

Property Assessed. 

The property assessed is owned by The Philadel¬ 
phia, Baltimore & Washington Railroad Company and 
leased for a period of 999 years from September 13, 
1917, to The Pennsylvania Railroad Company, and is 
used by the latter Company as one of its principal 
freight yards in the District of Columbia (R. 2,15). It 
is a large irregularly shaped lot, as graphically shown 
on the blueprint attached to the complaint marked “ Ap- 
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pendix A” (R. 13), known as Lot 802 in Square 695 in 
the District of Columbia, having a frontage of 908.07 
feet on South Capitol Street between Virginia Avenue 
and I Street, Southwest, containing approximately 
660,265 square feet, or approximately fifteen acres 
of land. On the first day of May, 1925, prior to the 
paving and curbing of South Capitol Street, a large 
parcel of said Lot was purchased by the United States 
Government, which ever since has been used as the 
Government Fuel Yard. (R. 2, 15.) This parcel, with 
no frontage on South Capitol Street and only a small 
frontage of 110.85 feet on I Street, was carved out of 
the interior of the Lot in the unusual manner shown in 
heavy outline on said blueprint. 

Appellant’s property and other parcels of land in 
the immediate vicinity are correctly shown on said 
blueprint, as admitted in defendant’s answer, with the 
exception that parcel designated thereon as Square E. 
of 590 should be shown as Reservation 290 (R. 3, 15). 

History of Assessments. 

Under date of September 29, 1930, assessments were 
levied against appellant’s above-described property 
for the paving and curbing of South Capitol Street 
between Virginia Avenue and I Street, Southwest, in 
the amount of $2,964.13 for 90S.07 feet of said paving, 
and $3S3.S1 for 614 feet of said curbing (R. 3,16). (See 
Appendix) 

Pursuant to the provisions of the Act of Congress, 
dated February 20, 1931, 46 Stat. 1197, c. 246, D. C. 
Code, Title 12, sec. 90a, et seq., these assessments were 
cancelled, and under date of January 19, 1933, new 
assessments were levied in the amount of $2,964.13 for 
said paving and in the amount of $SS.S2 for said curb¬ 
ing (R. 3, 4,16). (See Appendix) 
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Thereafter, when the attention of the taxing authori¬ 
ties was called by appellant to a prior curbing assess¬ 
ment against said property for which credit had not 
been allowed as provided by the Statute, said assess¬ 
ments were recomputed and new assessments levied 
under date of September 24, 1935, for said paving in 
the amount of $2,849.19, and for curbing 595.99 feet in 
the amount of $140.53 (R. 4, 5, 18), which assessments 
are here under attack. (See Appendix) 

Allegations concerning these assessments are con¬ 
tained in Paragraphs VI, VII, VIII, X and XI of the 
bill of complaint (R. 3-5) and are admitted by the 
answer (R. 1G, 18). The work sheets of the Assessor’s 
Office of the District of Columbia showing the compu¬ 
tation of the original and corrected assessments under 
the New Act are attached to the stipulation of facts filed 
at the trial, and are admitted to be true copies of the 
originals on file in the Assessor’s Office (R. 2 S 2, 25-28). 
A detailed comparative analysis of the successive as¬ 
sessments is contained in an appendix to this brief, 
and particular attention is directed to the similarity 
of the assessments levied under the old and new Stat¬ 
utes. 

Contention of Appellant. 

It was asserted below and will be contended here 
that the assessments under the New Act, being predi¬ 
cated upon the same general front foot rule and in 
approximately the same amounts as under the old 
Statute, are just as invalid as those under the old 
Act would have been held to be under the decisions of 
this Court and the Supreme Court of the United States, 
for the reasons that the property assessed is not bene¬ 
fited by the improvement, or at least, not benefited to 
the extent of the assessments; that appellant w r as do- 
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nied due process of law by lack of notice and hearing 
in advance of the assessments; that the assessments are 
unequal and inequitable in the relation of appellant’s 
property to other properties abutting the improvement 
and in the immediate vicinity and that the paving and 
curbing of South Capitol Street is not a local improve¬ 
ment, but a general public improvement. 

Proceedings Below. 

The case was tried below before Mr. Justice 
O’Donoghue on March 16, 1939, and as the testimony 
was quite brief, it has been printed in the record ver¬ 
batim (R. 33-53). 

As will be referred to hereinafter more at length, 
appellant’s witnesses testified that the property in¬ 
volved was used exclusivelv as a railroad freight yard; 
that South Capitol Street, prior to the improvement, 
was in satisfactorv condition for use so far as that 
property was concerned; that the improvement was 
coincidental with the development of the Buzzard’s 
Point industrial area at the foot of South Capitol 
Street, and that appellant’s property was not in¬ 
creased in value or benefited to any extent as the 
result of the improvement (R. 39,'44, 45). 

At the conclusion of the testimony and following 
argument, the Court announced its conclusions from 
the bench briefly as follows: 

“Gentlemen, I have a little conflict in my mind 
between my personal views of what the law ought 
to be and the way the courts have decided the law 
to be. I would decide in favor of the plaintiff if 
I followed my own judgment. But I cannot do 
that. I will have to decide this case in accordance 
with the decisions of the Court of Appeals and of 
the Supreme Court of the United States, and hold 



7 

against the plaintiff. That is my view of it as a 
Judge. As to my personal judgment and opinion, 
I never could go as far as the courts have gone in 
saying that when we take property in condemna¬ 
tion we have to make the benefits equal the dam¬ 
ages. Just how a legislature can figure that out 
ahead of time I do not see. But the Supreme 
Court of the United States has upheld it. You 
can assess benefits on all the surrounding prop¬ 
erty and go up side streets, and they equal the 
damages. 

“I never did think that the Borland Act was 
fair or just or constitutional or enforceable. Just 
personally and individually 1 am inclined to think 
that while I consider this present act as a big 
improvement, it is very difficult to say how it is 
going to work out with all the different size streets 
and the width of streets and the different kinds of 
lots, and so on. But in my opinion as a Judge I 
think the authorities would say that the law is en¬ 
forceable and is valid; and in this case I will hold 
that this assessment is valid. I do not know that 
that gives any consolation to the plaintiff, but I 
have got to decide it upon what I think the law 
is.” (Emphasis supplied) (R. 53-54.) 

Findings of Fact, Conclusions of Law and Judgment 

of Lower Court. 

The Court entered its findings of fact and conclu¬ 
sions of law and final judgment dismissing the com¬ 
plaint on May 1,1939 (R. 29-30). 

Briefly, the Court found that a presumption exists 
that appellant’s property was benefited by the paving 
and curbing of South Capitol Street to the extent of 
the assessments levied and that no evidence had been 
"offered” to prove otherwise, and that appellant failed 
to prove that the assessments were unreasonable, in¬ 
equitable or a taking of property without due process 
of law. 
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From the judgment dismissing the complaint, ap¬ 
pellant noted an appeal to this Court, filed May 11, 
1939 (R. 30), and assigned the errors set forth in the 
Record (R. 31). 

STATEMENT OF POINTS. 

As more fully stated later in the course of argu¬ 
ment, the Court erred: 

I. In failing to find that appellant’s property was 
not benefited by the improvement, or was not benefited 
to the extent of the assessments; 

II. In failing to find that appellant was denied due 
process of law by lack of notice and opportunity of 
hearing in advance of the assessments; 

III. In failing to find that the assessments against 
appellant’s property were inequitable and unequal in 
the relation of appellant’s property to other proper¬ 
ties abutting the improvement and in the immediate 
vicinitv, and 

4 1 7 

IV. In failing to find that the improvement was not 
a local improvement, but a public improvement for the 
benefit of the public generally, and that the assessment 
constituted a taking of property without due process 
of law. 
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SUMMARY OF ARGUMENT. 

The Act of February 20, 1931, 46 Stat. 1197, c. 246, 
D. C. Code Title 12, sec. 90a, et seq., providing for the 
assessment on the front foot method against abutting 
properties of one-half the cost of street paving and 
curbing, is a general prospective statute and not a leg¬ 
islative determination that any designated area has 
been or will be specially benefited. Under such a stat¬ 
ute, actual benefits must be shown to result to the prop¬ 
erties assessed and the assessments must be approxi¬ 
mately equal to such benefits, and in any event, not in 
excess of them. 

The uncontradicted testimony is that appellant’s 
property received no actual benefit whatsoever and 
was not enhanced in value to any extent from the im¬ 
provement. 

There is no presumption of benefit under such a 
general prospective statute, and appellant was de¬ 
prived of due process of law by the lack of notice and 
hearing in advance of the assessments, the Statute spe¬ 
cifically providing that such notice and hearing should 
not be had. 

Appellant’s property consists of a large irregularly 
shaped lot. Out of this was carved a large parcel of 
land owned by the United States Government and used 
as the Government Fuel Yard, which has no frontage 
on South Capitol Street and only a small frontage 
on I Street, and other properties abutting the improve¬ 
ment and in the immediate vicinity are of irregular 
shapes and sizes. The assessments against appellant’s 
property, based upon the front foot rule, are therefore 
necessarily unequal and inequitable in relation to such 
other properties abutting the improvement and in the 
immediate vicinity, and the so-called maximum provi¬ 
sions included in the Statute do not and cannot pre¬ 
vent such inequality and inequity. 
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The assessments are invalid for the further reason 
that they constitute an attempt to assess against 
abutting property a substantial portion of the cost of 
paving and curbing South Capitol Street when such 
paving and curbing are not a local improvement espe¬ 
cially beneficial to property in the immediate vicinity, 
but a general public improvement, the expense of which 
should be borne by the taxpayers of the District of 
Columbia on an equal proportionate basis, and such 
attempt falls within the constitutional inhibition for¬ 
bidding the taking of private property for public use 
without just compensation. 
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ARGUMENT. 

I. PROPERTY NOT BENEFITED BY 
IMPROVEMENT. 

Assessment Cannot Exceed Benefit. 

There is no principle of law better settled by the de¬ 
cisions of this Court and of the Supreme Court of the 
United States than the requirement that actual benefits 
to the approximate extent and not in excess of the 
amounts assessed must in fact exist in order to vali¬ 
date assessments levied under general prospective 
statutes, such as the one here under consideration. 

In the case of Johnson v. Rudolph, 16 F. (2d) 525, 
527, 57 App. D. C. 21), 31, the leading case in the Dis¬ 
trict of Columbia in the matter of street paving assess¬ 
ments, which will be referred to many times herein- 
after as the Johnson Case, this Court said: 

“The assessment can only be made when such 
hone fit in fact exists, and when the amount of the 
assessment does not exceed the benefits.” (Italics 
supplied.) 

After referring to several Federal cases, including 
Norwood v. Baker, 172 U. S. 269, and Wight v. David¬ 
son, 181 U. S. 371, the Court went on to say: 

“It is competent, however, in cases of special 
assessments, arising under a general law, to in¬ 
quire, not only into the matter of discrimination 
and inequality, but as to the approximate accord 
"between the assessment and the benefits actually 
derived by the property owners from the improve¬ 
ment. These questions are always open in cases 
relating to the repaving or repair of streets, where 
the local authorities act under a statute conferring 
general discretionary power. The present law is 
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not a legislative adjudication concerning a par¬ 
ticular place and a particular plan, but it applies 
to streets, avenues, and roads generally through¬ 
out the District; it is a general prospective law.” 
(Italics supplied.) 

In Norwood v. Baker, 172 U. S. 269, 278, the Court 
said: 


“But the power of the legislature in these mat¬ 
ters is not unlimited. There is a point beyond 
which the legislative department, even when exert¬ 
ing the power of taxation, may not go consistently 
with the citizen’s right of property. * * * the 
guaranties for the protection of private property 
would be seriously impaired, if it were established 
as a rule of constitutional law, that the imposition 
by the legislature upon particular private property 
of the entire cost of a public improvement, irre¬ 
spective of ang peculiar benefits accruing to the 
owner from such improvements, could not be ques¬ 
tioned by him in the courts of the country.” (Ital¬ 
ics supplied.) 

Even in cases involving assessments based upon leg¬ 
islative adjudications, where benefits are presumed to 
accrue to abutting properties without the requirement 
of hearing or proof of such benefits, the assessments 
cannot exceed the actual benefits bestowed to the point 
of being arbitrary, and an appellate court may find 
from the record in a particular case that an assessment 
did so exceed the benefit. In Road Improvement Dis¬ 
trict v. Missouri Pacific Ry. Co., 274 U. S. 1SS, 194, the 
Supreme Court directed that an assessment of 
$75,6S6.00 be reduced to a sum not exceeding $15,000.00, 
saying: 


“Indeed on the present showing we should re¬ 
gard an assessment in excess of $15,000.00 as pass- 
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ing the outside limit of reasonable judgment and 
plainly arbitrary.’’ 

A year later, in Standard Pipe Line Company v. 
Miller Comity Hwy. $ Bridge District, 277 XJ. S. 160, 
the Supreme Court rendered a similar opinion holding 
that an assessment for road construction of $5,000.00 
per mile against a pipe line right of way was plainly 
excessive and arbitrary and could not be sustained de¬ 
spite a legislative determination of benefit to the prop¬ 
erty, and directed the Circuit Court of Appeals to re¬ 
consider the case in the light of the opinion in Road 
Improvement District v. Missouri Pacific Ry. Co., 274 
U. S. 188. 

In fact, in one of the cases relied upon by appellees, 
Martin v. District of Columbia, 205 U. S .135, which will 
be later referred to more at length, the Court held with 
respect to an assessment for alley paving, admittedly 
a strictly local improvement, that the assessment was 
invalid because the record failed to show that the jury 
“limited the assessment to the benefit actually con¬ 
ferred.” 

Testimony Respecting Benefits. 

Witness M. F. Rheinhardt, Assistant Chief Clerk in 
the Freight Office in Washington of The Pennsylvania 
Railroad Company, testified that appellant’s property 
is now and for many years has been used as a freight 
yard, with a track layout as shown on the blue print 
attached to the bill of complaint, and coal dumps leased 
to private Companies located along South Capitol 
Street with entrances thereto from I Street (R. 34-36). 

Witness Joseph T. Fitzgerald, a real estate broker of 
about twenty-five years’ experience, particularly in the 
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Southwest area of the City, testified that in his opinion 
there had been no increase in the value of the Rail- 
road Company’s property as the result of the paving 
of South Capitol Street in the year 1929, and that the 
property had no greater sale value following the im¬ 
provement than it had before, disregarding all other 
elements (R. 39). 

Witness Lloyd R. Turner, another real estate agent of 
about twenty-five years’ experience, dealing primarily 
with properties in Southwest Washington, testified that 
there had been no increase in the value of appellant’s 
property as the result of the paving of South Capitol 
Street (R. 44), and that the fact that the street now 
has a smooth concrete surface, as compared with its 
former granite stone surface, adds nothing to the value 
of the property (R. 45). 

Even appellees’ witness, Lewis R. Watson, Jr., 
Assistant Engineer of the District in charge of street 
paving, testified under cross-examination that prior to 
the repaving of South Capitol Street, trucks could and 
did get over it “without any difficulty” (R. 53). This 
is particularly significant in the light of Mr. Rhein- 
hardt’s testimony (R. 36, 37), that traffic along South 
Capitol Street incident to the use of the Railroad Com¬ 
pany’s property consisted almost entirely of trucks. 

There Is No Presumption of Benefit. 

Appellees strenuously argued in the Court below, 
and the lower Court apparently accepted the argument, 
that benefits would be presumed to have accrued to ap¬ 
pellant’s property by the paving of South Capitol 
Street. In fact, the lower Court found as a conclusion 
of law, 

“* * * that a presumption exists that plaintiff’s 
property was benefited by the paving of South 
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Capitol Street to the extent of the assessment 
levied therefor and the burden was upon plaintiff 
to overcome this presumption.’’ (R. 29-30) 

This conclusion followed a finding of fact, 

“ * * * that plaintiff has offered no evidence to 
prove that its property did not receive from the 
paving of South Capitol Street the benefit ordi¬ 
narily accruing to property from the paving of the 
street upon which it abuts.” (R. 29) 

and the further finding of fact, 

“* * * that the plaintiff has failed to overcome 
the presumption that its property was benefited by 
the paving of South Capitol Street to the extent 
of the assessment levied therefor.” (R. 29) 

These findings of fact were made by the Court, upon 
their submission by counsel for appellees, in the face of 
the foregoing undisputed and uncontradicted testi¬ 
mony. 

While there is no dispute that a legislative body may 
create a special taxing area and decree that the prop¬ 
erty contained in that area will be specially benefited 
by some form of public improvement, and that such 
legislative determination of presumed benefit will be 
upheld by the courts in the absence of a plainly arbi¬ 
trary use of such legislative authority, no such pre¬ 
sumption of benefit exists in the case of taxing statutes 
which are general prospective laws such as the one 
here involved . Appellees do not contend that the act 
in question constitutes a special legislative determina¬ 
tion of benefits and, in fact, admitted in their brief filed 
in the lower Court that it was a general prospective 
statute, such as this Court in the Johnson Case, supra, 
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and those eases following it, described its predecessor 
Statute, the so-called Borland Amendments. 

Appellees nevertheless claimed below, and will un¬ 
doubtedly claim here, that a presumption of benefit 
exists in the instant case, and will apparently further 
contend that the uncontradicted testimony produced by 
appellant in the Court below did not overcome this 
presumption. A careful examination of the authori¬ 
ties cited by them will disclose that they do not bear 
out appellees’ contention. 

Appellees cite Louisville and Nashville R. R. Co. v. 
Barber Asphalt Paving Co., 197 U. S. 430, involving an 
area assessment, rather than a front foot assessment, 
and quote from Martin v. District of Columbia, 205 
U. S. 135, 139, wherein the Court construed its earlier 
opinion in the Louisville and Nashville R. R. Co. Case 
as having held that, 

<<# * * a i e gi s i a ture would be warranted in 

assuming that grading and paving streets in a 
good sized City commonly would benefit adjoining 
land more than it would cost,” (Italics supplied.) 

but from a careful analvsis of the Martin Case, involv- 

•> * 

ing an assessment for the widening of an alley, it 
appears that the Court distinguishes rather than 
affirms the Lotiisville and Nashville R. R. Co. Case, and 
points out that there is a wide difference between a 
statute levying assessments for grading and paving 
and one levying assessments for the widening of an 
alley , stating conversely with the last above quotation 
cited by appellees that, 

* * when the chance of the cost exceeding 

the benefit grows large and the amount ol' the not 
improbable excess is great, it may not follow that 
the case last cited (Louisville and Nashville R. R. 
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Co. v. Barber Asphalt Co.) will be a precedent. 
Constitutional rights like others are matters of 
degree.” 

While shrinking from the apparent urge to hold the 
statute unconstitutional, the Court further said: 

“But the words above quoted (‘according as 
each lot or part of lot of land in such square may 
be benefited by the opening, etc.’) permit, if they 
do not require, the interpretation that in any event 
the apportionment is to be limited to the benefit, 
and if it is so limited all serious doubt as to the 
validity of the statute disappears.” 

The assessment was held invalid on the ground that the 
record failed to show that the jury “limited the assess¬ 
ment to the benefit actually conferred on these lots.” 

Appellees also cite Choctaw 0. & G. R. R. Co. v. 
Mackey , 256 U. S. 531, in support of their contention 
that there is a presumption of benefit. However, this 
case stands solely as authority for the proposition that 
properties owned by railroads are subject to valid taxa¬ 
tion and assessment generally to the same extent as all 
other properties. It does not appear from the opinion 
what method of computation was used in levying the 
assessment for road improvement, but it does clearly 
appear that only three contentions were made on behalf 
of and decided against the Railroad Company: that the 
railroad right of way was immune from assessment be¬ 
cause the railroad was an instrumentality of the Fed¬ 
eral government; that in laying the assessment, the 
property was not sufficiently identified, and that assess¬ 
ment of railroad property was not authorized by the 
law of the State. 

Appellees also cite Wagner v. Baltimore , 239 U. S. 
207, 220, and quote therefrom as follows: 
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“There can be no question that paving with 
brick in front of the property of complainant con¬ 
ferred a substantial benefit.” 

Upon examining the opinion, it will appear that the 
assessment involved was a legislative assessment, 
levied in accordance with a statute which specifically 
declared that the property was benefited and that the 
cost of the improvement was to be “assessed at a cer¬ 
tain sum per front foot. ’ ’ 

The part of a sentence quoted by appellees in their 
brief below, next above quoted, should be considered 
with the whole sentence, reading as follows: 

“* * * There can be no question that paving 

with brick in front of the property of the com¬ 
plainant conferred a substantial benefit, and gave 
authority for the subsequent legislation which, be¬ 
cause of that benefit, original and continuing, war¬ 
ranted an assessment upon the property owner for 
a confessedly public purpose,—the improvement 
of the streets of the city”, 

i and when the whole sentence is considered in the light 
of the statement in the opinion preceding it by several 
i sentences referring to the necessity of a showing of 
arbitrary action to justify the intervention of a Court 
of equity in cases involving legislative assessments, 
it will clearly appear that the Court’s reference to the 
i “substantial benefit” resulting from the brick paving 
i was made to show that there was sufficient benefit pre- 
i sumed to take the assessment out of the unwarranted 
arbitrary legislative class. 

Appellees also cite Gast Realty Company v. 
Schneider Granite Company, 240 U. S'. 55, in support 
of their proposition of presumed benefits and refer to 
the following quotation on page 58 of the opinion: 



19 


“The front-foot rule has been sanctioned for the 
cost of paving a street. In such a case it is not 
likely that the cost will exceed the benefit, and the 
law does not attempt an imaginary exactness or go 
beyond the reasonable probabilities. French v. 
Barber Asphalt Co., 181 U. S. 324; Cass Farm Co. 
v. Detroit, 181 U. S. 396, 397.” 

The Oast Realty Company case has been considered 
by this Court in several assessment cases, to which full 
reference will be made later herein. There is consid¬ 
erable dispute as to whether or not the Supreme Court 
in that opinion, and in a subsequent opinion in the same 
case, reported in 245 U. S. 288, approved the front 
foot method of assessment. Counsel for appellant 
agree with Justice Van Orsdel when he said in the 
opinion written by him in Crosby v. Dodge, 46 F. (2d) 
727, 60 App. D. C. 36, that the Supreme Court did not 
approve the front foot method of assessment but re¬ 
fused to overrule the decision of the State Court affirm¬ 
ing the assessment, “where the Federal question has 
been eliminated.” 

Again, the sentence quoted by appellees in their 
brief below must be considered in the light of the sen¬ 
tence immediately preceding it, and the two sentences 
appearing together are as follows: 

“The legislature may create taxing districts to 
meet the expense of local improvements and may 
tix the basis of taxation without encountering the 
Fourteenth Amendment unless its action is pal¬ 
pably arbitrary or a plain abuse. Houck v; Little 
River Drainage District, 239 U. S. 254, 262. The 
front-foot rule has been sanctioned for the cost 
of paving a street. In such a case it is not likely 
that the cost will exceed the benefit, and the law 
does not attempt an imaginary exactness or go 
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beyond, the reasonable probabilities. French v. 
Barber Asphalt Co., 181 U. S. 324. Cass Farm 
Co. v. Detroit, 181 U. S. 396, 397 .’ y (Italics 
supplied.) 

It definitely appears that the Court, in speaking of 
the unlikelihood of the paving cost exceeding the bene¬ 
fit, was referring to the case before it, where a legis¬ 
lative assessment under a statute which created special 
taxing districts carried a presumption of benefits. 

Appellees quoted from Posselius v. Detroit, 44 F. 
(2d) 395, 398, as follows: 

“I am, however, not satisfied that the evidence 
so clearly and unmistakably establishes the ab¬ 
sence of special benefit to such land from this 
improvement as to overcome the presumptively 
correct finding of the officials of the defendant city 
to the contrary.” (Italics supplied) 

Here again the Court was dealing with legislative 
assessments of benefits, levied following a condemna¬ 
tion proceeding, such assessments having been deter¬ 
mined by a Board of Assessors considering each 
property separately, pursuant to a resolution of the 
Common Council of the City of Detroit, which had 
determined that benefits would accrue to all properties 
in a certain area in amounts to be fixed by the Board 
of Assessors. 

Appellees also cite White v. City of Tacoma, 109 
Fed. 32, 35, and quote, among other parts of the 
opinion, the following: 

“When a street is graded or paved, the im¬ 
provement is generally actually beneficial to the 
property abutting upon it, and the benefit is per¬ 
manent, so that the owner cannot well say that the 
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cost of the improvement, distributed according to 
the per front-foot plan, exceeds the benefits.” 

This quotation is from the opinion of the District 
Court overruling the demurrer to the bill of complaint 
which alleged that the assessment placed against the 
property for grading , which left complainant’s prop¬ 
erty high above the street, was excessive and arbitrary. 
However, the Court pointed out on page 34 of the 
opinion that the Supreme Court of the United States, 
in Norwood v. Baker, 172 U. S. 269, had laid down the 
following principle, among others, in regard to front 
foot assessments: 

“* * * That special assessments to pay for local 
improvements of public streets and highways do, 
in practical effect, deprive owners of their prop¬ 
erty without due process of law, unless the prop¬ 
erty subject to assessment is benefited by the 
improvement correspondingly to the. amount of 
the assessment (Italics supplied) 

Again, this case, like all of the others cited by appel¬ 
lees, cannot be considered authority for the contention 
that there is a presumption of benefit to abutting prop¬ 
erties from the mere paving of a street, particularly in 
the consideration of assessments levied under general 
prospective statutes, as contrasted with legislative 
assessments. 

Appellees did not cite below and we are satisfied 
that they will be unable to cite to this Court any de¬ 
cision holding that there is a presumption of benefit to 
adjoining properties from street improvements in 
cases involving assessments levied under general pros¬ 
pective statutes. As above pointed out with some 
care, none of the cases cited by appellees to date so 
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hold, and indeed, the isolated sentences quoted from 
the various opinions take on, an entirely different 
meaning than first appears when considered in the 
light of the full opinions. 

II. APPELLANT WAS DEPRIVED OF DUE PROC¬ 
ESS OF LAW BY LACK OF NOTICE AND 
HEARING. 

Necessity for Notice and Hearing. 

Special benefits to property in particular designated 
areas may be determined in one of two ways,—first, 
by the legislature itself, and second, by a commission 
or inferior tribunal, to which the legislature has dele¬ 
gated power to decide whether the improvement con¬ 
stitutes a special benefit and, if so, what particular 
property is benefited and to what extent. In the latter 
case, the subordinate tribunal must give notice and 
an opportunity to be heard to the owners of the prop¬ 
erty assessed. 

Fallbrool; Irrigation District v. Bradley, 164 
U. S. 112, 166-167; 

Parsons v. District of Columbia, 170 U. S. 45, 52. 

In the instant case, appellant was given no notice or 
opportunity to be heard on the question of benefits in 
advance of the assessments. The Act itself provides: 

“* * * that the advertisement by publication of 
the intention of the Commissioners of the District 
of Columbia to perform the work and the formal 
hearing in respect thereto required by law as to 
alley and sidewalk improvements shall not be re¬ 
quired as to roadwav, curbing and gutter improve¬ 
ments.” (R. 11). 
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Furthermore, this Statute cannot be construed as a 
legislative determination of benefits to all properties 
that may be involved as the result of street and curb 
improvements throughout the entire City, or as giving 
defendants as a Commission or Municipal Corporation 
full legislative power to decide what particular prop¬ 
erties would be benefited by the improvements and the 
extent thereof. 

The present Act, as the Court of Appeals in the 
Johnson Case and subsequent cases found with respect 
to the “Borland Amendments,” does not constitute a 
legislative assessment but is a general prospective law. 
Using the language of the Johnson Case, it 

“* * * is not a legislative adjudication concern¬ 
ing a particular place and a particular plan, but 
it applies to streets, avenues, and roads generally 
throughout the District—it is a general prospec¬ 
tive law.” 

It is, 

“* * * not local in terms, nor is it here invoked 
to authorize a local improvement affecting speci¬ 
ally the people adjacent to the avenue, but an 
improvement beneficial to the people of the Dis¬ 
trict in general.” 

There has been no legislative determination of bene¬ 
fit to appellant’s property, and there has been no dele¬ 
gation of power under the Statute to appellees to de¬ 
termine the existence of such benefit, and due process 
of law, therefore, required the giving of notice to ap¬ 
pellant and an opportunity afforded it to be heard on 
the question of benefits in advance of the assessment. 
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Notice and Hearing Must Be In Advance of 

Assessment. 

Appellees urged below that appellant and all other 
property owners assessed under the Statute were given 
an opportunity to be heard on the question of benefits 
by the Commissioners after the assessments had been 
levied. The Statute provides that: 

“Any property owner, aggrieved by any assess¬ 
ment levied hereunder, may, within sixty days after 
service of notice of such assessment, file with the 
Commissioners of the District of Columbia a pro¬ 
test in writing against such assessment, accom¬ 
panied by affidavits if he so desires, and if said 
commissioners find that the property of such owner 
so protesting is not benefited by the improvement 
for which said assessment is levied, or is benefited 
less than the amount of such assessment, or is 
unequally or inequitably assessed with relation to 
other property abutting such improvement, said 
commissioners shall abate, reduce, or adjust such 
assessment in accordance with such finding .’’ 
(Italics supplied.) 

This discretion given to the Commissioners to reduce 
or cancel assessments does not satisfy the demands of 
due process, which require that notice and opportunity 
for hearing be given in advance of assessment. 

In the case of Withnell v. Ruecking Construction Co ., 
249 U. S. 63, 68, cited by appellees below, the Court 
clearly held that such hearing when necessary in order 
to afford due process must be held in advance of the 
assessment, as appears from the following portion of 
the opinion: 

“* * * But whether a property-owner is entitled 
to be heard in advance upon the questions of bene- 
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fit and apportionment depends upon the authority 
under which the assessment is made. When the 
assessment is made in accordance with a fixed rule 
adopted by a legislative act, a property-owner is 
not entitled to be heard in advance on the question 
of tlie amount and extent of the assessment and 
the benefits conferred. (Citing authorities.) We 
are of opinion that the assessment made in accord¬ 
ance with the rule of the St. Louis charter was 
legislative in character and required no previous 
notice or preliminary hearing as to the nature and 
extent of benefits in order to maintain its constitu¬ 
tional validity.” (Italics supplied.) 

In a somewhat later case, Browning v. Hooper, 269 
U. S. 396, 405, the Court was even more specific in hold¬ 
ing that such hearing is necessary to afford due process 
where assessments are levied under general prospective 
statutes, saying: 

“Where a local improvement territory is selected, 
and the burden is spread by the legislature or by 
a municipality to which the State has granted full 
legislative powers over the subject, the owners of 
property in the district have no constitutional 
right to be heard on the question of benefits. (Cit¬ 
ing cases.) But it is essential to due process of 
law that such owners be given notice and oppor¬ 
tunity to be heard on that question where, as here, 
the district was not created by the legislature, 
and there has been no legislative determination 
that their property will be benefited by the local 
improvement. Appellants were denied all oppor¬ 
tune v to be heard. Xo officer or tribunal was 
empowered by the law of the State to hear them, 
or to consider and determine whether the road 
improvements in question would benefit their 
lands. The act is repugnant to the due process 
clause of the Fourteenth Amendment.” (Italics 
supplied.) 
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In a very recent case, Chesebro v. Los Angeles 
i County Flood Control District, decided March 27,1939, 
306 U. S. 459, 463, the Supreme Court again very clearly 
and succinctly stated the difference between a legisla¬ 
tive assessment and an assessment under a general 
! prospective law and the necessity for prior notice and 
hearing on the matter of benefits in the latter case, as 
follows: 

“In the absence of flagrant abuse or purely 
arbitrary action, the State, consistently with the 
federal constitution, mav establish local districts 
to include real property that it finds will be spe¬ 
cially benefited by drainage, flood control, or other 
improvements therein, and, to acquire, construct, 
maintain and operate the same, may impose special 
tax burdens upon the lands benefited. Hagar v. 
Reclamation District, 111 U. S. 701, 704-705. 
Spencer v. Merchant, 125 U. S. 345, 355. French v. 
Barber Asphalt Paving Co., 181 U. S. 324, 342. 
And see Houck v. Little River Drainage District, 
239 IT. S. 254, 262. And where, within the scope of 
its power, the legislature itself has found that the 
lands included in the district will be specially bene¬ 
fited by the improvements, prior appropriate and 
adequate inquiry is presumed, and the finding is 
conclusive. Parsons v. District of Columbia, 170 
17. S. 45, 52. Wagner v. Baltimore, 239 U. S. 207, 
218. Withnell v. Ruecking Const. Co., 249 U. S. 63, 
69. Hancock v. City of Muskogee, 250 U. S. 454, 
458. Branson v. Bush, 251 U. S. 182,189-190. Val¬ 
ley Farms Company v. Westchester, 261 U. S. 155, 
162, cl seq. Milheim v. Moffat Tunnel Dist., 262 
U. S. 710, 721. But where the district was not 
directly created by the legislature and there has 
been no determination by it that their property 
will be benefited by the local improvements the 
owners are entitled, under the due process clause 
of the Fourteenth Amendment, to be heard by some 
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officer or tribunal empowered by the State to hear 
them and to consider and decide whether their 
lands will be specially benefited. Fallbrook Irri¬ 
gation District v. Bradley, 164 U. S. 112, 167. 
Embree v. Kansas City Road Dist., 240 U. S. 242, 
247. Browning v. Hooper, 269 U. S. 396, 405, 406.” 
(Italics supplied.) 

In the case of Fallbrook Irrigation District v. Brad¬ 
ley, 164 U. S. 112, 167, 174-175, cited in the Chesebro 
Case, the Court said: 

“The legislature not having itself described the 
district, has not decided that any particular land 
would or could possibly be benefited as described, 
and, therefore, it would be necessary to give a hear¬ 
ing at some time to those interested upon the ques¬ 
tion of fact whether or not the land of any owner 
which was intended to be included teould be. bene¬ 
fited by the irrigation proposed.” (Italics sup¬ 
plied.) 

***##* 

* * The legislature, when it fixes the district 
itself, is supposed to have made proper inquiry, 
and to have finally and conclusively determined the 
fact of benefits to the land included in the district, 
and the citizen has no constitutional right to any 
other or further hearing upon that question.” 

# # * # # * 

“* * * But when as in this case the determina¬ 
tion of the question of what lands shall be in¬ 
cluded in the district is only to be decided after a 
decision as to what lands described in the petition 
will be benefited, and the decision of that question 
is submitted to some tribunal (the board of super¬ 
visors in this case), the parties whose lands are 
thus included in the petition are entitled to a hear¬ 
ing upon the question of benefits, and to have the 
lands excluded if the judgment of the board be 
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against their being benefited. Unless the legisla¬ 
ture decide the question of benefits itself, the land- 
owner has the right to be heard upon that question 
before his property can be taken.” (Italics sup¬ 
plied.) 

In Embree v. Kansas City Road Dist., 240 U. S. 242, 
247, also cited in the Chesebro Case, the Court said: 

”x\s the district was not established by the legis¬ 
lature but by an exercise of delegated authority, 
there was no legislative decision that its location, 
boundaries and needs were such that the lands 
therein would be benefited by its creation and what 
it was intended to accomplish, and, this being so, 
it was essential to due process of law that the land 
owners be accorded an opportunity to be heard 
upon the question whether their lands would be 
thus benefited. If the statute provided for such a 
hearing, the decision of the designated tribunal 
would be sufficient, unless made fraudulently or in 
bad faith.” (Italics supplied.) 

ITT. ASSESSMENTS UNEQUAL AND 
INEQUITABLE. 

Description of Property. 

Upon examining the blueprint attached to the bill of 
complaint as “Appendix A” (R. 13), the uneven shape 
of appellant's property readily appears. It is not rec¬ 
tangular in shape, and a large parcel of land is carved 
out of the center of the Square, owned by. the United 
States Government and used as the Government Fuel 
Yard, containing approximately 104,837 square feet, or 
nearly two and one-half acres, with no frontage on 
South Capitol Street and only a small frontage of 
110.85 feet on I Street. 
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The only other property actually assessed for the 
paving and curbing of South Capitol Street between 
Virginia Avenue and K Street was Square N. of 697, 
owned by the Standard Oil Company, against which 
assessments were levied of $767.09 for the paving of 
235 feet, and $55.41 for curbing of the same distance. 
The paving assessment was based upon a rate of 
$3.264210 per front foot and the curbing assessment 
upon a rate of $.235790 per front foot (R. 22), being 
the same rates which were used in computing appel¬ 
lant’s assessments here under attack. (See appendix) 

Reservation 290 (described on the blueprint as 
Square E. of 590), Square 646, Lots 804 to 808 inclu¬ 
sive in Square 644, and Square E. of 643 were not 
assessed because held in Government ownership. The 
privately owned properties in Squares 644, E. of 643 
and E. of 642, were not assessed because of the fact 
that they are said to abut on Canal Street, which at 
that location runs into and merges with South Capitol 
Street, although these properties for all intents and 
purposes have frontages on South Capitol Street and 
receive any benefit that might be said to accrue to abut¬ 
ting properties from the paving of that Street (R. 23). 

It is difficult to conceive a situation where properties 
abutting an improvement could be of much more un¬ 
equal and irregular shapes and sizes, and as this Court 
has pointed out in its several decisions which will be 
later discussed at length, and as even Justice O’Dono- 
ghue stated in his brief opinion below, when he said, 
“* * * It is very difficult to say how it (the New 

Act) is going to work out with all the different size 
streets and the width of streets and the different kinds 
of lots, and so on,” it is practically impossible, if not 
entirely so, to devise a formula for assessing paving 
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benefits against abutting property owners based upon 
the front foot rule, which would reach the degree of 
equality and equity required of such statutes. 

It is not believed that counsel for appellees would 
dispute for a moment the fact that the assessments 
against this property levied under the “Borland 
Amendments” and later cancelled by the New Act were 
invalid under the decisions of this Court. 

We believe also that an analysis of the New Act 
will show conclusively that all of the infirmities found 
by this Court to have existed in the Borland Amend¬ 
ments are likewise present in the New Act and that all 
that was said by this Court in the Johnson Case and 
succeeding cases, immediately hereinafter discussed, 
with respect to assessments levied under the “Borland 
Amendments,” is applicable as well to assessments un¬ 
der the New Act and particularly the assessments here 
involved. 

Assessments under the New Act, like those under the 
“Borland Amendments,” are predicated upon the so- 
called front foot rule and, while the New Act contains 
certain maximum provisions which prevent excessive 
assessments against certain properties of peculiar 
types and shapes, these maximum provisions do not 
necessarily and in practical operation limit the assess¬ 
ments to the extent of the benefits and more particu¬ 
larly, do not and cannot assure equal and equitable 
assessments against all properties where such proper¬ 
ties are of unequal and irregular sizes and shapes. 
Using Mr. Justice Holmes’ language in Gast Realty 
Company v. Schneider Granite Company , 240 U. S. 55, 
59, assessments under such a statute must result in a 
“farrago of irrational irregularities throughout.” 
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Cases in This Court Relating to Assessments Under 
Borland Amendments. 

Johnson v. Rudolph, 

16 F. (2d) 525, 57 App. D. C. 29. 

The Johnson case was the first of a series of cases 
in this Court holding invalid paving assessments levied 
under the “Borland Amendments,” and as the opinion 
in that case contains a learned discussion of the law as 
settled by the Supreme Court of the United States re¬ 
lating to such assessments, a full consideration of the 
opinion would seem to be justified. 

The property involved was a large tract of land 
situated on both sides of Rhode Island Avenue, as 
shown on a plat reproduced at Page 30 in D. C. Ap¬ 
peals Volume 57 of the reported opinion. In condemn¬ 
ing the front foot method of assessment provided by 
the “Borland Amendments,” this Court held the as¬ 
sessments thereunder invalid on the following grounds: 

First. That the assessment exceeded the benefit 
accruing to the property from the improvement; 

Second. That due to the relation to the im¬ 
provement of the assessed property and other 
properties in the immediate vicinity and their 
relationship to each other, the assessment was 
unequal and inequitable; and 

Third. That the paving of Rhode Island Ave¬ 
nue, being a public improvement and not a local 
improvement , the assessment of a “fixed portion 
of the expense” of the paving against the abutting 
properties constituted a “taking of private prop¬ 
erty for public use without just compensation.” 
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As to the first ground, the Court finds that little, if 
any, benefit resulted to the property from the improve¬ 
ment, and said: 

“* * * The assessment can only be made when 
such benefit in fact exists, and when the amount 
of the assessment does not exceed the bene¬ 
fits * * \” 

Further reference in the Court’s opinion to this phase 
of the case has been discussed at pages 11 and 12 of this 
brief and need not be here repeated. 

In treating the second point, regarding the inequality 
and inequity of the assessment, referring particularly 
to the irregular shapes and sizes of the properties 
abutting the improvement, the Court discusses at some 
length the case of Gast Realty Company v. Schneider 
Granite Company, 240 U. S. 55, and points out that in 
that case, 

“ * * * the assessments, fixed upon a purely 

arbitrary basis, were imposed without regard to 
either the relative size or value of the property 
taxed or the relative value of the benefits to the 
amount assessed.” (Italics supplied) 

Then the Court distinguishes the case of Parsons v. 
District of Columbia, 170 U. S. 45, cited by counsel for 
the District and again cited by the District in the pres¬ 
ent case. After pointing out that the Parsons case 
involved an assessment for laying a water main at a 
specified rate of $1.25 per linear front foot, it quoted 
from that opinion as follows: 

* * there is a wide difference between a tax 
or assessment prescribed by a legislative body, 
having full authority over the subject, and one im¬ 
posed by a municipal corporation, acting under a 
limited and delegated authority.” 
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It further distinguishes the Parsons case from the case 
before it by saying: 

“In the one instance the extension of water 
mains is a local improvement almost solely bene¬ 
ficial to the adjoining property, and where the rate 
of the tax to be assessed is a fixed amount it will 
be assumed that the Legislature fixed the rate 
after full consideration of all the circumstances, 
leaving nothing for the commissioners to do ‘but 
to determine the question of the propriety and 
necessity of laying water mains and water pipes, 
and erecting fire plugs and hydrants.’ ’’ 

The Court then finds, on the third ground, that the 
assessment is invalid as having been made for a gen¬ 
eral public improvement rather than a local improve¬ 
ment, saying: 

“But this assessment must fail upon a still 
broader and more equitable ground. The statute 
is not local in terms, nor is it here invoked to 
authorize a local improvement affecting specially 
the people adjacent to the avenue, but an improve¬ 
ment beneficial to the people of the District in 
general and to the country beyond, in that the 
repaving of this avenue resulted in the paving of 
an old established city street, as part of a boule¬ 
vard scheme connecting Washington and Balti¬ 
more.” 

It next considers at some length the case of French v. 
Barber Asphalt Paving Co., 181 U. S. 324, relied upon 
by counsel for the District, and again urged by the 
District in the present case, and points out that in that 
case the assessment was levied for the paving of a 
36-foot street through an old residential section of the 
city where “all of the lots abutting thereon front the 
street and extend back therefrom uniformly to the 
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depth of an ordinary city lot to an alley”; that all of 
the lots were used for residential purposes, and that 
“there was no showing that there is any difference in 
the value of any of the lots abutting on the improve¬ 
ment”. Further, it points out that the Statute under 
which the assesment was levied provided for newspa¬ 
per publication, followed by a period of 30 days within 
which a remonstrance against the improvement could 
be made. Referring to that state of facts, the Court 
said: 

a* * * ijijjg d ec i s i on i n that case clearly rests upon 
the implied consent of the property owners, be¬ 
cause of the failure of a majority to protest, and 
in view of the lack of physical inequalities. In¬ 
deed, the facts there disclosed a typical case for 
the application of the presumption of acquiescence, 
equality, and benefits equal to the tax in support 
of the validity of an assessment on the frontage 
basis.” (Italics supplied) 

Then follows the clear statement of the invalidity of 
the assessment on the constitutional ground, as follows: 

“The front foot method of assessment for street 
improvement, under a general statute, is con¬ 
demned specially on the theory that it taxes the 
individual property fronting on the improvement 
for all or a fixed portion of the expense, to the ex¬ 
emption of all other property in the municipality. 
It is not a local improvement, beneficial chiefly to 
the immediate property affected; but a public im¬ 
provement, the expense of which should be borne 
by all the property of the community on an equal 
proportionate basis. To thus tax all or an unequal 
portion of the burden of the expense of a general 
public improvement against the property of a 
single person or a group of persons, to the exemp¬ 
tion of the public generally, falls within the con¬ 
stitutional inhibition forbidding the taking of pri- 
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vate property for a public use without just com¬ 
pensation.” (Italics supplied) 

Finally, after quoting from Cooley in his work on 
Taxation (3d Ed.), the Court concludes as follows: 

“We are forced to the conclusion that there is 
no theory on which the legality of this assessment 
can be sustained. If the paving of Rhode Island 
avenue be treated as an original improvement, con¬ 
verting a highway into a paved city street, its con¬ 
stitutional infirmities are emphasized by reason 
of the existence of physical conditions forbidding 
any equal, fair, or equitable application of the 
frontage rule of taxing benefits. If considered as 
a repair of the avenue, in the form of repaving, its 
validity must be condemned for the additional con¬ 
siderations pointed out, bringing it within the 
scope of a general city improvement.” 

We respectfully submit that all that was said by this 
Court in the Johnson Case is applicable to the present 
case and the assessments now involved. In fact, the 
language of the opinion in the Johnson Case could be 
used pract ically verbatim in discussing the present Law 
and holding the instant assessments invalid. Its con¬ 
sideration is also important in that it discusses and dis¬ 
tinguishes most of the cases which will be here relied 
upon by appellees in this case. 

Dougherty v. American Security and Trust Company, 
40 F. (2d) 813, 59 App. D C. 301. 

In the American Security and Trust Company case, 
the Court held invalid a similar assessment for the 
repaving of Wisconsin Avenue against a large unsub¬ 
divided area in a residential district constituting the 
estate of John R. McLean, deceased, finding that the 
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physical conditions and the issues involved were prac¬ 
tically identical with those in the Johnson case. 

Dougherty v. Heurich, 

40 F. (2d) 815, 59 App. D C. 303. 

In the Heurich case, in a two paragraph opinion., 
this Court held invalid a similar assessment for paving 
Wisconsin Avenue against a large unsubdivided and 
unimproved tract of land, referring to the opinion in 
Dougherty v. American Security and Trust Co., supra. 

Taliaferro v. Railway Terminal Warehouse Co., 

43 F. (2d) 271, 59 App. D C. 376. 

In the Railivay Terminal Warehouse Co. case, this 
Court held invalid assessments against several lots 
for the paving of Rhode Island Avenue, following the 
decisions in the previous cases. In this case, however, 
the District urged that the particular properties in¬ 
volved were of such shapes and were so related to 
Rhode Island Avenue as to take them out of the prin¬ 
ciples laid dowm in the Johnson case. Here the Court 
laid down for the first time the further rule that the 
test was not necessarily the relationship of the par¬ 
ticular property to the improvement but was the re¬ 
lationship of that property to other properties abut¬ 
ting the improvement and in the immediate vicinity, 
saving: 

“It is contended by the District in the present 
case that the area of the lot in question, in its re¬ 
lation to the avenue, is such as to relieve the case 
of the inequities found in the Johnson Case. But 
the size, shape, improvements, or favorable loca¬ 
tion of the instant property, is not the test to be 
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applied in determining the validity of an assess¬ 
ment under the front foot rule. The test is the 
relation of the property to other properties facing 
on the avenue, and in the immediate vicinity 
(Italics supplied) 


Crosby v. Dodge, 

46 F. (2d) 727, 60 App. D. C. 36. 


In the Dodge case, the Court further extended the 
doctrine laid down in the Johnson case to apply to 
assessments against small city lots of comparatively, 
although not entirely, regular shapes and sizes. This 
Court refused to again review the decisions of the 
Supreme Court considered in the Johnson case, ex¬ 
cept to point out that the Supreme Court did not 
uphold the front foot assessment in the (last Realty 
Co. case, 245 U. S. 288, as urged by the District, and 
still urged by counsel for the District in the present 
case, saying: 
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We deem another review of these cases un¬ 
necessary further than to suggest that the Su¬ 
preme Court will not consider and overrule a 
decision of the state court, upholding a front-foot 
assessment, where the federal question has been 
eliminated, as in the case of Schneider Granite Co. 
v. Gast Kealtv & Improvement Co., 245 U. S. 288, 
38 S. Ct. 125; 62 L. Ed. 292.” (Italics supplied) 


It again overruled the District’s contention that the 
property owner could not complain where his property 
was rectangular in shape and was larger in area than 
other lots abutting the improvements, quoting again 
the rule laid in the Railway Terminal Warehouse Co. 
case that: 
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“The test is the relation of the property to other 
properties facing on the avenue, and in the im¬ 
mediate vicinity.” (Italics supplied) 

It further pointed out, most importantly, that 
whereas the assessment to be valid must not exceed 
the benefit, the fact that in a particular case the benefit 
equals the assessment does not necessarily validate the 
assessment, saying: 

“Nor is the fact that the property in question may 
have been benefited to the full extent of the assess¬ 
ment the test. The real question which deter¬ 
mines the liability of appllee is whether the as¬ 
sessment has been imposed under a statute which 
can be validly applied to his property.” 

Carusi v. Hazen, 

76 F. (2d) 444, 64 App. D. C. 194. 

In the Carusi case, decided February 25, 1935, this 
Court held valid certain assessments for alley paving 
levied under another Statute. It is referred to here 
as counsel for appellees argued strenuously from it in 
the Court below and as the opinion refers to the 
Johnson case above cited. The main contention of 
the property owner in the Carusi case was that the 
form of newspaper advertisement employed by the 
District giving notice of the proposed improvement 
did not comply with the terms of the statute which 
provided for such notice by publication. 

The property owner also contended that the as¬ 
sessment was void under the principle of inequality 
laid down in the Johnson case.' The Court disposed 
of this latter contention, however, in one paragraph 
reading as follows: 

“The case was submitted upon an agreed state¬ 
ment. of facts, from an examination of which it 
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docs not appear that under the circumstances the 
assessment was either arbitrary, unequal, or dis¬ 
criminatory. The assessment was for one-half the 
cost of paving the north half of the east and west 
alley, extending along the south side of lot 806; 
and one-half the cost of paving the east half of the 
north and south alley extending along and abut¬ 
ting upon the rear ends of appellant’s lots. There 
is nothing in the location of the lots in square 281, 
as shown on the plat, to justify any charge of un¬ 
fairness or inequality in making these assess¬ 
ments. The lots are generally of similar shape 
and proportions , faring upon the streets surround¬ 
ing the square and extending hack to and abutting 
upon the alleys. This does not present a situation 
that will justify the application of the rule invoked 
by this court in Johnson et al. v. Rudolph et al., 
57 App. D. C. 29, 16 F. (2d) 525. In that ease the 
assessment upon the frontage basis was found to 
be inequitable. No such condition prevails in this 
case.” (Italics supplied) 

It should also be noted that the assessment in ques¬ 
tion was for alley paving, which is purely a local im¬ 
provement and not a general public improvement as is 
street paving. It was in this light that this Court con¬ 
sidered that case, at the urging of Counsel for the Dis¬ 
trict, who, at pages 16 and 17 of their brief were care¬ 
ful to point out that: 

“In considering the question of the constitu¬ 
tionality of the assessments here complained of, 
it must be remembered we are dealing with the 
paving of an alley, and not with the paving of a 
street, as in the cases relied upon by plaintiff. 
An alley, like a water main, is a local improve¬ 
ment, almost solely beneficial to the adjoining 
property. Unlike a street, it is not used generally 
by the public at large, but almost entirely by the 
owners of the property abutting thereon.” 
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Maxima Provided by New Act Do Not Prevent 

Inequalities. 

Section Four of the New Act provides the following 
maxima beyond which assessments must not go: 

1. “* * * shall not exceed $3.50 per linear front 
foot”, 

2. “* * * shall not exceed the number of square 
feet of area of said property multiplied by 1 
per centum of the linear front foot assess¬ 
ment”, and 

3. “shall not exceed 20 per centum of the (as¬ 
sessed) value of the said abutting property, 
exclusive of improvements thereon.” 

and further provides that in computing assessments 
against “unsubdivided land”, property lying more 
than 100 feet back from the street shall be excluded 
from the computations. (R. 10) 

The property here involved is undoubtedly “sub¬ 
divided land”, although it has a depth of approxi¬ 
mately 700 feet from South Capitol Street. In com¬ 
puting these maxima, incident to the first assessment 
levied under the New Act, the workers in the Asessor’s 
office apparently erroneously considered the property 
as “unsubdivided land”, and based their figures on a 
100 foot depth (worksheet, R. 25), whereas in the cor¬ 
rected assessment, such computations were based on 
the full area (worksheets, R. 26-28). 

Section 8 of the Act provides the following maxima 
for lots abutting two or more streets, or corner lots: 

4. “shall not exceed * * * 3 y* cents per square 
foot of area of said property”, and 

5. “shall not exceed * * * 20 per centum of the 
value of said property.” (R. 11) 
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Effect of Maxima as to Property Generally. 

First considering these maxima in the light of their 
general application, we look to see to what extent 
they correct the infirmities found bv this Court to 
exist in the “Borland Amendments.” For the purpose 
of this consideration, these infirmities can again be 
classified as follows: 

First. No restraint upon assessment exceeding 
benefit, 

Second. No assurance against unequal and in¬ 
equitable assessments, and 

Third. An attempt to assess local property for 
a general public improvement. 

As to the first infirmity, that is, no restraint upon the 
assessment exceeding the benefit, it is perfectly obvious 
without a detailed analysis, that while the maxima will 
probably prevent grossly excessive assessments in par¬ 
ticular cases, they will not prevent the assessment from 
exceeding the benefits. A maximum assessment of $3.50 
per front foot might greatly exceed the benefit to a 
particular piece of property. In fact, as was found in 
the .Johnson case, the property might not be benefited 
at all. The 2nd and 3rd maxima, respectively, will 
probably prevent a grossly excessive assessment 
against a property of an unusual shape with a large 
frontage on the improved street and only a small area, 
and against a lot of exceedingly low value abutting an 
expensive improvement, but again, these maxima do 
not necessarily limit the assessments to the benefits, 
nor do they outlaw assessments where there are no 
benefits. The same situation exists in considering the 
similar maxima numbered 4 and 5 above, prescribed 
for corner lots. 
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The second infirmity, embracing undoubtedly the 
! strongest opposition to the front foot method of assess¬ 
ment, that is, the inevitably unequal and inequitable 
assessments which must necessarily result from such 
method, likewise is not met by the New Act. A mere 
reading of the maximum provisions will promptly dis¬ 
close that no attempt has been made in the New Act to 
i secure equality and equity of assessment of properties 
in relation to each other. 

The 1st maximum, limiting the rate to $3.50 per front 
i foot, clearly does not prevent the rate or total assess¬ 
ment from varying, unequally and inequitably among 
various properties of different shapes and sizes. 

The 2nd maximum, limiting the assessment to the 
i number of square feet in the property times \ c /o of 
the linear front foot assesment, simply provides for a 
i reduction in the rate of assessment in some unusual 
cases, where, for instance, the lot is rectangular in 
shape, but is less than 100 feet in depth, or is slightly 
more than 100 feet in depth and considerably narrower 
i at the rear than at the front abutting the improvement. 
This maximum, for example, does not prevent the 
inequitable assessment of equal amounts against two 
rectangular properties each having a frontage of say 
100 feet abutting the improvement, one having a depth 
of 100 feet and the other a depth of 1,000 feet, or any 
i amount over 100 feet. In other words, a property 
with an area of 10,000 square feet might bear the same 
assessment as an adjoining property of 100,000 square 
feet having the same frontage. 

The 3rd maximum, limiting the assessment to 20 c /c 
of the assessed value of the property, likewise obvi¬ 
ously, would not require an equality of assessment, and 
would only operate in favor of particular properties 


43 


in extreme cases where the value of the properties 
involved was exceedingly low. It would be most un¬ 
usual, for example, to find that a property with a front¬ 
age of 100 feet abutting the improvement, where the 
maximum front foot assessment would be $350, had 
an assessed value of less than $1,750. 

The 4th and 5th above numbered maxima relating 
to corner properties, upon the same considerations, do 
not assure equality and equity of assessment. 

Certainly there is nothing in the New Act that meets 
the third infirmity, that is, the attempt to assess local 
property for a general public improvement. Indeed, 
counsel for appellees did not urge below and certainly 
have no basis to urge here that this infirmity has been 
corrected. Abutting properties are still alone assessed 
for the one-half cost of the improvement and the Act 
applies to “any street, avenue or road in the District of 
Columbia,” whether it be a boulevard forming a part 
of a national highway or a street in a newly developed 
residential subdivision. 

Maxima as Applied to Appellant’s Property. 

Applying the maximum provisions of the New Act to 
the assessments levied against appellant’s property, it 
becomes even more apparent that they do not protect 
the front foot rule of assessment from the infirmities 
described in the Johnson and succeeding cases. 

That the maxima do not protect appellant’s property 
from the first and third infirmities immediately above 
described, that is, against an assessment which exceeds 
the benefits and an assessment for general public im¬ 
provement, would not seem to require further argu¬ 
ment. 
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It needs little argument also to show that the maxi¬ 
mum provisions of the New Act do not meet the second 
above described infirmity of inequality and inequity 
of assessment, although they were apparently specifi¬ 
cally placed in the Act to meet this objection. Certainly 
a maximum per front foot rate of $3.50, or any other 
amount, does not produce the equality or equity re¬ 
quired. Considering alone the only other property 
actually assessed for the improvement in question, 
Square N. of 695 owned by the Standard Oil Company, 
it bore the same basic per front foot rate of assessment 
of $3,264:210 for paving and $.235790 for curbing as was 
applied to appellant’s property, such rates having been 
only slightly reduced as to appellant’s property because 
of two small prior assessments, whereas Square N. of 
697 has an uninterrupted depth from South Capitol 
Street of 351.33 feet as against a depth of 240.48 feet 
of appellant’s property to the land owned by the United 
States and used as a Government Fuel Yard, and a 
further depth of almost twice that amount behind the 
Government Fuel Yard property. 

"Whether you consider the Standard Oil Co. property 
as having a greater depth than appellant’s property, 
treating the latter as having a practical depth only to 
the line of the Government Fuel Yard Lot, or as having 
a very much less depth when appellant’s lot is con¬ 
templated in its entirety, the inequality and inequity 
exists in either case. As this Court said in the Dodge 
case, supra , even if it be the fact that the complaining 
property owner got a better deal under the Act than 
the owners of other properties assessed, his assessment 
would still be invalid because of inequality and in¬ 
equity. 
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The practical result of applying this $3.50 per front 
foot maximum to appellant’s property is the reduction 
in the assessments of $3,347.94 under the “Borland 
Amendments” to $3,288.00, or a net reduction of $59.94, 
the balance of the reduction to $2,989.72 being accounted 
for by the credits allowed for prior assessments of 
$125.30 and $168.74, respectively (R. 26), and 18.01 
feet of curbing eliminated from the last assessment, 
at $.235790 per foot, or $4.24. (See Appendix) 

The limitation that the assessment must not exceed 
20% of the assessed value of the property can have no 
effect upon large properties such as appellant’s prop¬ 
erty, as heretofore pointed out. According to appel¬ 
lees’ computations, this limitation would permit a max¬ 
imum assessment against appellant’s property of 
$158,463.60, the assessed value of the property being 
$792,318.00 (R. 26). 

The limitation that the assessment must not exceed 
the number of square feet of area times 1% of the 
linear front foot assessment, likewise does not operate 
against large properties such as are here involved. A 
maximum assessment of approximately $23,109.28 
would be permitted against appellant’s property under 
this limitation. The maximum of 3 l /> cents per square 
foot of area, provided for corner properties, such as 
here involved, also produces the approximate figure of 
$23,109.28. As heretofore pointed out, these two max¬ 
ima, the one relating to inside lots and the other to 
corner lots, do not prevent inequalities among proper¬ 
ties with depths beyond 100 feet from the improve¬ 
ment. A striking example of this will appear in con¬ 
sidering an assessment against Lot 800 in Square E. 
of 642, which has a depth of 142.17 feet and a width 
of 132.90 feet in the rear with a frontage of 65.54 feet. 
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This lot would receive the same assessment if it were 
only 100 feet in depth and only 65.54 feet in width for 
the entire depth, although its area would be reduced 
by approximately one-half. 

The fact that this and other properties on the west 
side of South Capitol Street opposite appellant’s prop¬ 
erty are not assessed because of Government owner¬ 
ship, or because of the intervention of Canal Street, 
which is more theoretical than actual, does not prevent, 
but rather accentuates, the showing of inequality and 
inequity of the assessments here involved. 

IV. ASSESSMENTS ARE FOR GENERAL 
PUBLIC IMPROVEMENT. 

As this Court said in the Johnson case: 

* # this assessment must fail upon a still 
broader and more equitable ground. The statute 
is not local in terms, nor is it here invoked to 
authorize a local improvement affecting specially 
the people adjacent to the avenue, but an improve¬ 
ment beneficial to the people of the District in 
general * * 

The testimony in this case shows that South Capitol 
Street was improved coincidental with the development 
of the so-called Buzzard’s Point industrial area at the 
foot of South Capitol Street. As testified by witnesses 
John T. Fitzgerald and Lloyd R. Turner, at about the 
time of this improvement several large industries were 
locating in the Buzzard’s Point area, which heralded a 
large amount of traffic over South Capitol Street, par¬ 
ticularly truck traffic (R. 40, 41, 42, 45, 46, 47 and 48). 
Such industries as the Gulf Oil Company, Smoot Sand 
and Gravel Company and Capital Sand and Gravel 
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Company were then locating in the area or enlarging 
their plants already located therein (R. 41, 47). 

Further referring to this feature of the case, this 
Court said in the Johnson case: 

“* * * It is not a local improvement, beneficial 
chiefly to the immediate property affected; hut a 
public improvement, the expense of which should 
be borne bp all the property of the community on 
an equal proporitionate basis. To thus tax all or 
an unequal portion of the burden of the expense 
of a general public improvement against the prop¬ 
erty of a single person or a group of persons, to 
the exemption of the public generally, falls within 
the constitutional inhibition forbidding the taking 
of private property for a public use without just 
compensation.” (Italics supplied.) 

and quoted the pertinent text from Cooley on Taxation 
(3d Ed.), Page 1224, as follows: 

“It considers each lot by itself, compelling each 
to bear the burden of the improvement in front of 
it, without reference to any contribution to be made 
to the improvement of any other property, and it 
is consequently without any apportionment. From 
accidental circumstances, the major part of the 
cost of an important public work may be expended 
in front of a single lot; those circumstances not at 
all contributing to make the improvement more 
valuable to the lot thus specially burdened, per¬ 
haps even having the opposite consequence. But, 
whatever might be the result in particular cases, 
the fatal vice in the system is that it provides for 
no taxing districts whatever. It is as arbitrary 
in principle, and would sometimes be as unequal 
in operation, as a regulation that the town from 
which a state officer chanced to be chosen should 
pay his salary, or that the locality in which the 
standing army, or any portion of it, should be sta- 
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tioned for the time being, should be charged with 
its support. If one is legitimate taxation, the other 
would be.” (Italics supplied.) 

Considering still a further angle having a bearing on 
the public nature of the improvement, the Court found 
in the Johnson case that: 

“* * * For farm purposes and the convenience 
of reaching the city, macadam pavement would 
meet the requirements equally as well as asphalt 
pavement. The paving of the avenue with asphalt 
was an improvement of general public benefit, 
rather than for the benefit of farm property that 
may lie adjacent thereto.” 

Witness Lloyd R. Turner testified in this case that 
the roadway of South Capitol Street prior to its repav¬ 
ing was entirely satisfactory for the purposes of ap¬ 
pellant’s property (R. 45) and appellee’s witness Lewis 
R. Watson, Jr., admitted on cross-examination that 
trucks could pass over it “'without any difficulty.” (R. 
53). In further corroboration of this, both Lloyd R. 
Turner and Joseph T. Fitzgerald testified that other 
portions of South Capitol Street below K Street still 
have the same type and condition of paving as existed 
adjacent to appellant’s property prior to the repaving 
and that it supports the truck traffic and all other traf¬ 
fic passing over it without any difficulty (R. 38, 39, 44). 

In this connection, it should be particularly noted 
that the Government Fuel Yard property lying within 
the confines of appellant’s property against which the 
assessments are levied, bears no portion of the assess¬ 
ments and, under the terms of the Statute, "would not 
bear any portion thereof even if privately owned, de¬ 
spite the fact that there is a continual flow of coal 
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trucks over South Capitol Street moving into and out 
of the property (R. 36). 

It is also important to note that the assessments are 
levied against and constitute a lien upon appellant’s 
entire Lot, to the same extent upon that portion lying 
east of the Government Fuel Yard as upon the western¬ 
most frontage along South Capitol Street. The assess¬ 
ments constitute a cloud upon appellant’s title to the 
entire Lot, and deprive appellant of the unrestricted 
and free enjoyment as a fee simple title holder of the 
remotest corner of the lot abutting New Jersey Avenue 
and I Street as of the immediate frontage along South 
Capitol Street. 


CONCLUSION. 

In conclusion, it is respectfully submitted that the 
assessments must fail for the reasons that: 

1. The Statute under which they were levied is a 
general prospective law, as contrasted with a legisla¬ 
tive adjudication; that under such a statute, there must 
be a showing of actual benefit to the property in the 
approximate amount and not in excess of the assess¬ 
ment; that appellant was deprived of due process of 
law by lack of notice and hearing on the question of 
benefits in advance of the assessments; that there is no 
presumption of benefit under such a statute, and that 
the uncontradicted testimony shows that there is actu¬ 
ally no benefit to appellant’s property from the street 
paving and curbing of South Capitol Street. 

2. Appellant was denied due process of law by lack of 
notice and opportunity of hearing in advance of the as¬ 
sessments. 
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3. The assessments against appellant’s property are 
unequal and inequitable in relation of appellant’s prop¬ 
erty to other properties abutting the improvement and 
in the immediate vicinity. 

4. The paving and curbing of South Capitol Street 
is not a local improvement specially benefiting prop- 

1 erties adjacent to the Street, but a public improvement 
beneficial to the people of the District in general, the 
expense of which should be borne by all taxpayers of 
the District on an equal proportionate basis. 

Accordingly, the judgment should be reversed, with 
instructions to the lower Court to cancel the assess¬ 
ments. 

FREDERIC D. McKENNEY, 
JOHN S. FLANNERY, 

G. BOWDOIN CRAIGHILL, 

R. AUBREY BOGLEY, 

Attorneys for Appellant. 
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APPENDIX. 

History of Assessments. 

Under date of September 29, 1930, assessments were 
levied against appellant’s above-described property 
for the paving and curbing of South Capitol Street be¬ 
tween Virginia Avenue and I Street, Southwest, in the 
amount of $2,964.13 for 908.07 feet of said paving, and 
$383.81 for 614 feet of said curbing, based upon a rate 
of $3.264210 per front foot for said paving and upon a 
rate of $0.625100 per front foot for said curbing, all 
pursuant to the provisions of the “Borland Amend¬ 
ments. ’ ’ 

Pursuant to the provisions of the Act of Congress, 
dated February 20, 1931, 46 Stat. 1197, c. 246, D. C. 
Code, Title 12, sec. 90a, et seq., these assessments 
were cancelled, and under date of January 19, 1933, 
new assessments were levied in the amount of 
$2,964.13 for said paving and in the amount of 
$88.82 for said curbing, it being noted that the rate 
per front foot and the amount assessed for repaving 
was the same under the New Statute as under the Old 
Act, and the rate per front foot for said curbing was 
reduced to $0.235790, so that the total assessment of 
$3,052.95, plus a prior assessment of $125.30 would not 
exceed the rate of 3 Mjc per square foot for 90,807 
square feet (calculated erroneously to a 100 foot 
depth), or $3,178.25, contrary to the maximum provi¬ 
sion contained in Section 8 of the New Act. 

Thereafter, w’hen the attention of the taxing author¬ 
ities w*as called by appellant to an additional prior 
assessment against said property for curbing, for 
which credit had not been allowed as provided by the 
Statute, said assessments were recomputed and new 
assessments levied under date of September 24, 1935, 




52 


for said paving in the amount of $2,849.19, based upon 
a rate, as theretofore, of $3.264210 per foot for 679.89 
feet of the total 908.07 feet frontage, and the rate of 
$2.760497 per foot for the remaining 228.18 feet, this 
latter rate having been reduced to that figure so that 
when considered jointly with a prior assessment for 
paving levied in 1909 against said 228.18 feet, the total 
assessments against that frontage would not exceed the 
$3.50 per foot maximum provided by Section 4 of the 
New Act, and for said curbing in the amount of $140.53, 
based upon a rate of $0.235790 per foot for 595.99 feet 
(it having been determined upon recalculation that only 
595.99 feet, rather than 614 feet, actually had been 
curbed), said rate of $0.235790 representing the differ¬ 
ence between said maximum of $3.50 and $3.264210, 
the paving rate assessed against said 595.99 feet. 

It is believed that the chart on the next page will 
show these successive assessments more graphically 
and will better show the variations in rates and the 
reasons therefor. 


SPECIAL ASSESSMENTS AGAINST LOT 802, 
_ IN SQUARE 695 _ 


September 29, 1930 


Paving - 908.07 ft. *3 £3.264210 per ft. 


$2,964.13 


-908.07 ft, 


-614 ft. 


Curbing - 614 ft. 3 $0.625100 per ft. 


383.81 


Total 


$3,347.94 


January 19, 1933 


Paving - 908.07 ft. G $3.264210 per ft. _ $2,964.13 

-908.07 ft.-- 



i 

1_ 

Curbing - 614 ft. $0.235790 per ft. 

|*(adJusted) _ 

88.82 


Total $3,052.95 


■cOirb assessment adjusted so that the total assess¬ 
ment of $3,052.95, plus a prior assessment of 
$125.30, would not exceed 3^ per sq. ft. for 
90807 sq. ft. (100 ft. depth), or $3,178.25 


September 24, 1935 


Paving 679.89 ft. @ 3.264210 per 
" 228.18 ft. @ 2.760497 per 

ft. $2,219.30 
ft. 


$629.89 

Total $2,849.19 


-- ..vH 

“ •* 

-228.18 ft.- - 

Curbing 595.99 ft. 0 0.235790 per ft. i 


140.53 

(83.90 ft. not curbed) 


Total $2,989.72 


Paving rate of 2.760497 is difference between maximum 
of $3.50 and 0.739503 rate previously assessed in 1909. 

Curbing rate of 0.235790 Is difference between maximum 
of $3.50 and 3.264210, paving rate on the 679.89 ft., of 
which the 595.99 ft. are a part. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

October Term, 1939 

No. 7440 


THE PHILADELPHIA. BALTIMORE <fc WASHINGTON 
RAILROAD COMPANY. A CORPORATION, 
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vs. 

MELVIN C. HAZEN. GEORGE E. ALLEN AND DAVID 
McCOACH. COMMISSIONERS OF THE DISTRICT OF 
COLUMBIA. AND THE DISTRICT OF COLUMBIA, A 
MUNICIPAL CORPORATION, 

Appellees. 


BRIEF ON BEHALF OF APPELLEES 
STATEMENT OF THE CASE 

This case is before this Court on appeal from a final jud- 
ment dismissing, after trial, a complaint for the cancellation 
of a special assessment levied against appellant’s property 
known as Lot S02 in Square 695 in the District of Columbia, 
This property contains 660,265 square feet, or approximately 
fifteen acres of land (R. p. 2). At the time the paving here 
in question was laid, appellant’s land was assessed for gen¬ 
eral taxation at the rate of SI.00 per square foot, making its 
total assessed value S660.265. At the time the assessment 
here complained of was levied, the property was assessed for 
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* general taxation at the rate of SI.20 per square foot, making 
a total assessed value of $792,318 (R. p. 22). The property 
has a frontage of 908.07 feet on South Capitol Street between 
Virginia Avenue and I Street (R. p. 3). This street was 
• i originally paved in 1903 with granite block on a sand base 
(R. p. 50). In October. 1929, it was repaved under specific 
authority contained in the District of Columbia Appropriation 
Act approved February 25. 1929, 45 Stat. 1272, with an 8-inch 
concrete roadway (R. p. 50), and an assessment was levied 
! therefor against appellant’s property on September 29, 1930. 
in the sum of S2.964.13 (R. p. 3), in accordance with the pro¬ 
visions of the then existing paving assessment statutes, known 
1 as the Borland Amendments (Acts of July 21, 1914, 38 Stat. 

524, and September 1, 1916, 39 Stat. 716, secs. SO and 81. 
i Title 12, D. C. Code). An assessment of S3S3.81 was also 
levied for curbing laid at the time the roadway was repaved, 
which assessment was levied in accordance with the Act of 
August 7, 1894, 28 Stat. 250, D. C. Code, Title 12, sec. 76. 
These assessments for roadway paving and curbing aggregated 
S3.347.94. Thereafter, on February 20. 1931, Congress passed 
a new roadway paving assessment statute for the District 
I (46 Stat. 1197, secs. 90a-90n. Title 12. D. C. Code. Supp. IV. 

R. pp. 8-12), which provided that, with certain limitations 
i hereinafter referred to. one-half of the cost of paving the road¬ 
way of any street, avenue or road in the District of Columbia 
shall be charged against and become a lien upon the abutting 
property, and assessments therefor shall be levied pro rata 
according to the linear frontage of said property on the street, 
avenue or road, or portion thereof, upon the roadway of which, 
said new pavement or repaving is laid. Under this Act. gutters 
and curbing are included under the term “roadway’’ (Sec. 2; 
D. C. Code, Supp. IV, Title 12. sec. 90b). By section 11 of 
this Act (Sec. 90k, Title 12, D. C. Code, Supp. IV), the Com¬ 
missioners were directed to cancel all assessments for roadway 
improvements completed within three years prior to the date 
i of the approval of the Act and to reassess the cost of such im- 
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provements in accordance with the provisions of the new law. 
There is no contention in this case that this direction was be¬ 
yond the power of Congress, and no such contention could 
successfully be made. Seattle v. Kelleher, 195 U.S. 351; Wag¬ 
ner v. Baltimore, 239 U.S. 207; Schneider Granite Co. v. Gast 
Realty Co., 245 U.S. 288. In compliance with the man¬ 
date of the statute, the assessments levied under the Borland 
Amendments and the curbing assessment law were cancelled, 
and a new assessment was levied under date of January 19. 
1933, in the amount of $2,964.13 for paving and $88.82 for 
curbing, making a total of $3,052.95 (R. pp. 4. 21, 22). On 
March 18. 1933. appellants filed with the Commissioners (R. 
p. 4) a formal protest against said assessment, as they were 
permitted to do by section 10 of the Act of February 20. 1931. 
(sec. 90j. Title 12, D. C. Code. Supp. IV). A hearing upon 
this protest was had before an assistant corporation counsel 
(R. p. 4) and on July 20, 1935, the Commissioners entered 
an order denying the protest, which order is set forth in para¬ 
graph 9 of the appellee’s answer (R. pp. 16-18). The order 
of the Commissioners as set forth in the answer was admitted 
by stipulation to be correct (R. p. 23). Thereafter the ap¬ 
pellant called the attention of the appellees to the fact that 
a credit allowed by the statute had not been given, whereupon 
the assessments were recomputed and a new assessment levied 
under date of September 24, 1935, in the amount of $2849.19 
for paving and $140.53 for curbing, making a total of $2989.72 
(R. p. 5). 

This case went to trial, and the appellant produced wit¬ 
nesses to support its contention that its property was not 
benefited by the improvement (R. pp. 33-54). At the con¬ 
clusion of the trial the court entered findings of fact holding, 
in substance, that the appellant had failed to overcome the 
presumption that its property was benefited by the paving of 
South Capitol Street to the extent of the assessment levied 
therefor; that the paving of this street conferred a substantial 
benefit upon appellant’s property, and that appellant’s 
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property was not assessed unequally or inequitably with re¬ 
spect to other property abutting the improvement (R. p. 29). 
Thereupon the court entered the final judgment dismissing 
the complaint from which this appeal is taken (R. p. 30). 

SUMMARY OF ARGUMENT 

1. The legislative finding of benefits raises a presumption 
which is conclusive in the absence of proof of flagrant abuse or 
purely arbitrary action. 

2. Appellant offered no evidence to overcome the presumption 
of benefit 

3. Assessments are unconstitutional only when they so gready 
exceed the benefits conferred as to amount to taking property 
without due process of law. 

4. Congress having determined the property to be assessed and 
the rate of assessment, due process of law does not require notice 
and hearing. 

5. When notice and hearing are required, notice and an oppor¬ 
tunity for hearing prior to the time the assessment becomes final 
are sufficient. 

6. There is no showing in this case that the assessments levied 
for the paving of South Capitol Street are unequal or inequitable. 

7. The decisions of this court in Johnson v. Rudolph and other 
similar cases have no application here. 

8. Assessments may be levied for a general public improve¬ 
ment 


ARGUMENT 

I 

The legislative finding of benefits raises a presumption which 
is conclusive in the absence of proof of flagrant abuse or purely 

arbitrary action. 

It is well settled that a legislative determination that lands 
are benefited by a public improvement raises a presumption 
of such benefit. 
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In the case of Kansas Street Railway v. Road Improvement 
District, 266 U.S. 379, 387, where railroad property was held 
subject to an assessment for road improvements, the court 
said: 


“* * * The burden was on the railway companies 
to overcome the presumption attending the legisla¬ 
tive determination, and this they failed to do.” 

In the recent case of Chesebro v. Los Angeles County Flood 
Control District, decided March 27. 1939, 306 U.S. 459, 463. 
the court said: 

“In the absence of flagrant abuse or purely arbi¬ 
trary action, the State, consistently with the federal 
constitution, may establish local districts to include 
real property that it finds will be specially benefited 
by drainage, flood control, or other improvements 
therein, and, to acquire, construct, maintain and 
operate the same, may impose special tax burdens 
upon the lands benefited. Hagar v. Reclamation Dist., 

Ill U. S. 701, 704-705. Spencer v. Merchant, 125 
U. S. 345, 355. French v. Barber Asphalt Paving Co.. 

181 U.S. 324, 342. And see Houck v. Little River 
Drainage Dist., 239 U.S. 254, 262. And where, with¬ 
in the scope of its power, the legislature itself has 
found that the lands included in the district will be 
specially benefited by the improvements, prior ap¬ 
propriate and adequate inquiry is presumed, and the 
finding is conclusive. Parsons v. District of Colum¬ 
bia, 170 U.S. 45. 52. Wagner Inc. v. Leser, 239 U.S. 

207, 218. Withnell v. Rueeking Const. Co., 249 U.S. 

63. 69. Hancock v. Muskogee, 250 U.S. 454, 458. 
Branson v. Bush, 251 U.S. 182, 189-190. Valley Farms 
Co. v. Westchester, 261 U.S. 155, 162, et seq. Milheim 
v. Moffat Tunnel Dist., 262 U.S. 710, 721. * * * ” 

Under the Act of February 20, 1931, no discretion is re¬ 
posed in the Commissioners to determine the property bene¬ 
fited or the extent of the benefit, except in so far as they are 
authorized to reduce the amount of the assessment or cancel 
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the same upon their finding of certain facts in accordance with 
the provisions of section 10 of the Act. The assessment dis- 
1 trict, as fixed by Congress, is the abutting property. The 
amount of the assessment is determined purely by a mathe¬ 
matical calculation. Therefore, since Congress has determined 
that property abutting a street paved is benefited by the im¬ 
provement, and has determined the amount of the assessment 
to be levied, a presumption of benefit arises which is conclu- 
! sive in the absence of proof of flagrant abuse or arbitrary 
action. 

However, it is contended by counsel for appellant that the 
1 rule upon which we rely applies only where there has been 
a legislative determination concerning a particular improve¬ 
ment, and not where there is a general prospective law relat¬ 
ing to the paving of all the streets in a city, as here. But the 
Supreme Court has made no such distinction. Several of the 
cases cited by the Supreme Court in the Chesebro case, and 
which stated the same rule as therein set forth, involved 
general prospective statutes. 

In French v. Barber Asphalt Paving Co., 181 U.S. 324, the 
charter of the city provided that, when any street in the city 
was “paved” or “repaved”, “the Board of Public Works shal 1 
cause the city engineer to compute the cost thereof, and ap¬ 
portion the same among the several lots or parcels of land to 
be charged therewith, and charge each lot or parcel of land 
' with its proper share of such cost according to the frontage 
of such land.” (p. 348) The court held that this charter con¬ 
stituted a legislative finding of benefits from the paving of 
the streets, which was conclusive in the absence of a showing 
that such finding was an attempt, under the guise of legal 
i proceedings, to deprive a person of his property without due 
process of law. 

In Parsons v. District of Columbia, 170 U.S. 45. an Act of 
i Congress provided that, when water mains were laid in the 
District of Columbia, an assessment at the rate of $1.25 per 
front-foot should be levied against the property abutting 



such mains, and the court held that “such act must be deemed 
conclusive alike of the question of the necessity of the work, 
and of the benefits as against abutting property/’ 

In the case of Wagner v. Baltimore, 239 U.S. 207. the court 
followed the same rule in sustaining an assessment levied 
under an Act of the legislature of Maryland which provided 
for a special tax to be levied and imposed upon property in 
the city of Baltimore adjoining or abutting upon any public 
highway which had been or should thereafter be paved when* 
no other special assessment for the work had been levied. The 
tax imposed was an annual tax for ten years, being fifteen 
cents per front-foot annually where the paving was 30 feet 
or more in width; ten cents per front-foot annually where the 
paving was between 30 and 15 feet in width, and five cents 
per front-foot annually where the paving was less than 15 
feet in width. 

In Withnell v. Ruecking Construction Co., 249 U.S. 63. the 
charter of St. Louis required that one-fourth of the total cost 
of the paving of streets in the city should be assessed accord¬ 
ing to frontage upon all property fronting upon or adjoining 
the improvement and three-fourths according to area upon 
all the property in a district to be ascertained arbitrarily in 
the manner set forth in the charter. The court held the charter 
was a legislative determination of benefits. 

All of these cases involved general prospective statutes such 
as ours. 

In addition, there are also to the same effect the case of 
Chadwick v. Kelly, 187 U.S. 540, where a state statute pro¬ 
vided that, when streets in a city were paved, three-fourths 
of the cost thereof should be assessed against the abutting 
property according to frontage, and the case of Louisville and 
Nashville R. Co. v. Barber Asphalt Paving Co., 197 U.S. 430, 
433, where the court, in referring to the statute there involved, 
which provided that the entire cost of street paving should 
be apportioned and assessed against the abutting property 
according to area, said: 
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“But we take the statute as a general prospective 
law’ and not as a legislative adjudication concerning 
a particular place and a particular plan. * * *” 

Nevertheless, the court held this statute was a legislative 
determination of benefits. 

Counsel for appellant also contend that there can be no 
legislative determination of benefits unless the legislature, in 
the statute, has made an express finding to that effect, as in 
the case of the statute involved in Wagner v. Baltimore . But 
the court applied the rule upon wrhich we rely in all of the 
other cases cited, though there was no express legislative 
finding. 

In the case of French v. Barber Asphalt Paving Co., the 
court expressly held that the Act of the legislature in directing 
that the total cost of all street paving should be assessed 
against the abutting property according to frontage was tana- 
mount to a finding by the legislature that the properties were 
benefited to that extent. 

And in the Chesebro case, the court said: 

“The legislature need not adopt any form of state¬ 
ment or finding for, in the enforcement of restraints 
imposed by the federal constitution upon the power 
of States to assess and collect taxes, this Court re¬ 
gards the substance of their enactments as controlling 
rather than mere forms of expression employed.* * *” 

Therefore, Congress, by providing that, with certain limi¬ 
tations, the half cost of paving must be assessed against the 
abutting properties, determined that the properties w’ere ben¬ 
efited to that extent, and the burden was upon appellant to 
overcome the presumption created by this legislative finding 
of benefit. 


II 

Appellant offered no evidence to overcome the presumption of 

benefit 

There is nothing in the record in this case to show that the 
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appellant’s property could not, and did not. receive the ben¬ 
efit ordinarily accruing to abutting property from the paving 
of a street. There is no claim made by appellant that it could 
not use the street paved to its fullest extent. It appears that 
the property is used as a railroad freight yard, part of it be¬ 
ing occupied by private companies selling coal (R. pp. 34. 
35). There is testimony that, while formerly there were en¬ 
trances to this property from South Capitol Street, they have 
been closed for many years and entrances are made from I 
Street. Whether the entrances on South Capitol Street were 
closed before or after October. 1929. the date of the paving here 
in question, does not appear. It does appear, however, that 
trucks use South Capitol Street to reach the I Street entrances 
to appellant’s property. (R. p. 36). There is nothing to show 
that the property is not equally accessible from South Capitol 
Street or that the entrances from this street cannot be re¬ 
stored at any time. In determining the matter of benefits, it is 
permissible to look not only to the present use of the property 
assessed but to its possible use. 

Louisville & Nashville R. Co. v. Barber Asphalt Paving Co., 
197 U.S. 430. 434. 

Valley Farms Co. v. Westchester, 261 U.S. 155. 

Rich v. Woods, 118 Ky. 865, 82 S.W. 578. 

It is true that appellant’s expert witnesses testified that, in 
their opinion, appellant’s property was not benefited by the 
paving of South Capitol Street (R. pp. 37 to 49), but both of 
these witnesses admitted on cross-examination that a paved 
street abutting the property here in question was beneficial to 
the property, and the witness Turner admitted on cross-ex¬ 
amination that, if the streets surrounding the property became 
impassable, “the property would become practically valueless” 
(R. p. 49). The theory of these witnesses was that the orig¬ 
inal paving of South Capitol Street was a benefit to the prop¬ 
erty, and that, so long as it was kept in repair and in a pass¬ 
able condition by the District, without cost to appellant. 
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repaving was of no benefit. The admission of these wit¬ 
nesses,—that the original paving and the keeping of that pav¬ 
ing in a passable condition were a benefit to the property,— 
conclusively establishes the validity of the assessment for the 
following reasons. 

First, no assessment had been levied for the original pav¬ 
ing, and “the benefit was there, on the ground, at the city’s 
expense”. “A special assessment may be levied upon an ex¬ 
ecuted consideration, that is to say, for a public work already 
done.” Seattle v. Kelleher, 195 U.S. 351. 359. See also Wagner 
v. Baltimore , 239 U.S. 207. 

Therefore, Congress, even at this late date, could have au¬ 
thorized the levying of an assessment for the original paving. 
The mere fact that Congress did not require the payment of an 
assessment until the appellant had the benefit of new paving 
cannot be held to relieve appellant of all liability to pay for 
the benefit conferred. 

Second, the testimony of the expert witnesses is apparently 
predicated upon their theory that, after a street is once paved, 
there is a duty imposed upon the municipality to keep such 
street in repair at the public expense. While that is true in 
this District because Congress has not authorized assessments 
for repairs, there is nothing in the constitution to prohibit 
such authorization being given. 

Bauman v. Ross , 167 U.S. 548, 589. 

Willard v. Presbury, 14 Wall. 676, 680. 

It appears from the testimony of the witness Watson, who 
testified on behalf of appellee (R. pp. 50, 53), that the orig¬ 
inal paving in 1903 was granite block on a sand base; that this 
pavement was not of a character suitable for heavy traffic; 
that, when traffic is too heavy for the character of paving on 
a street, the pavement just breaks up; that it costs a lot to 
repair a street, and that South Capitol Street, prior to the new 
paving, was very rough, with depressions and indentations 
throughout. It is obvious that, had Congress exercised its 
constitutional right to require appellant to pay for all repairs 
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to the street abutting its property, appellant would have 
deemed the improvement of the street, by a paving capable 
of withstanding the demands of traffic, a real benefit to the 
property, since it would have resulted in a substantial saving- 
in the cost of repair. 

Third, there is no doubt of the power of the legislature to 
levy assessments for repaving. 

In the case of Willard v. Presbury, 14 Wall. (170, 680, the 
court said: 

“Some question has been made by the counsel for 
the appellees as to the power of Congress to confer 
upon the city authority to assess upon the adjacent 
proprietors of lots the expense of repairing streets 
with a new and different pavement or repairing an 
old one. It is asserted that this should be a general 
tax on the city. But the power, we think, cannot well 
be denied. The Constitution confers upon Congress 
the authority to exercise exclusive legislation over 
this district.” 

And in the case of Field v. Barber Asphalt Paving Co., 194 
U.S. 618, 624. the court not only sustained an assessment for 
repaving under a general prospective statute, but held that 
“the mere fact that a pavement has been once laid does not 
require the interference of the courts when the governing body 
of the city, in the exercise of its judgment, has determined that 
the necessity for repaving has arisen.” Here it was Congress 
who determined the necessity for the repaving, since the 
District of Columbia Appropriation Act, approved February 
25, 1929, contained an appropriation for the paving of “South 
Capitol Street. K Street to Canal Street. 830.900.” (45 Stat. 
1272). 

Ill 

Assessments are unconstitutional only when they so greatly ex¬ 
ceed the benefits conferred as to amount to taking property with¬ 
out due process of law. 

Counsel for appellant contend that an assessment for a pub- 
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lie improvement is void unless the benefits conferred thereby 
actually equal the assessment levied. Here, as before pointed 
out, appellant, as the trial court found (R. p. 29), has failed 
to prove that the benefits do not equal the assessments. But 
i “there is no requirement of the Federal Constitution that for 
every payment there must be an equal benefit”. Houck v. 
Little River District, 239 U.S. 254, 265. Appellant’s conten¬ 
tion was disposed of adversely to it in the case of Louisville 
* & Nashville R. Co. v. Barber Asphalt Paving Company, 197 
U.S. 430, 433, where the court, in considering what it expressly 
designated a general prospective statute, providing that the 
entire cost of street paving should be apportioned and assessed 
against the abutting property according to area, said: 

“There is a look of logic when it is said that special 
assessments are founded on special benefits, and that 
a law which makes it possible to assess beyond the 
amount of the special benefit attempts to rise above 
'■ its source. But that mode of argument assumes an 
exactness in the premises which does not exist. The 
foundation of this familiar form of taxation is a ques¬ 
tion of theory. The amount of benefit which an im¬ 
provement will confer upon particular land—indeed, 
whether it is a benefit at all—is a matter of forecast 
and estimate. In its general aspects, at least, it is 
peculiarly a thing to be decided by those who make 
the law.” 

In the case of Wagner v. Baltimore, 239 U.S. 207, 220, where 
the court sustained an assessment levied under a statute pro¬ 
viding for the assessment of all properties abutting any public 
highway which had been or should thereafter be paved, the 
court said: 


“* * * But in the present case there is neither al¬ 
legation nor proof of such disproportion between the 
assessment made and the benefit conferred as to sug¬ 
gest that the small tax levied upon this property 
would amount to an arbitrary exercise of the legisla- 
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tive power upon the subject. There can be no ques¬ 
tion that paving wdth brick in front of the property 
of the complainant conferred a substantial benefit, 
and gave authority for the subsequent legislation 
which, because of that benefit, original and continuing, 
warranted an assessment upon the property owner 
for a confessedly public purpose.—the improvement 
of the streets of the city.” 

And in the case of Withnell v. Ruecking Construction Co.. 
249 U. S. 63, 71, where the court sustained in toto an assess¬ 
ment levied under a city charter providing that the total 
cost of street paving should be assessed against the abutting 
property, one-fourth according to frontage, and three-fourths 
according to area, it was said: 

“The attack upon constitutional grounds because 
of the system which the charter authorized in making 
the assessment can only succeed if it has produced 
results as to plaintiff in error’s property palpably 
arbitrary or grossly unequal.” 

See also: 

Hagar v. Reclamation District, 111 U.S. 701. 

Branson v. Bush, 251 U.S. 182, 189. 

Milheim v. Moffat Tunnel Improvement District, 262 U.S. 
710, 721. 

Chesebro v. Los Angeles County Flood Control District, 306 
U.S. 459, 463. 

The case of Martin v. District of Columbia, 205 U.S. 135, 
relied upon by counsel for appellant, is not in point. The 
court had before it a statute which provided that, when land 
was condemned for an alley, the condemnation jury should 
assess an amount equal to the damages awarded “according 
as each lot or part of lot of land in such square may be bene¬ 
fited” by the improvement. It was held that, under this 
statute, the assessments levied could not exceed the actual 
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benefit, even though the aggregate of such assessments did not 
equal the amount of damages awarded. But, on the other 
hand, the court in the case of Butters v. Oakland , 263 U.S. 
162, sustained a statute providing that the entire cost of the 
grading and paving of the streets of the city should be as¬ 
sessed against the lands found by the city council to be bene¬ 
fited, the court saying: 

“* * * It is not unreasonable to assume that ordi¬ 
narily the cost of street grading and paving, within 
municipalities such as this statute deals with, will 
not exceed the benefits which the adjoining land 
owners will receive, * * 

The other cases relied upon by counsel for appellant are 
cases in which the assessments were so palpably arbitrary 
and unreasonable as to amount to the taking of property 
without due process of law. 

But that is not this case. Here, the land of the appellant 
contains 660,265 square feet, and is assessed for taxation at 
the rate of S1.20 per square foot (R. p. 22), making a total 
assessed value of the land alone of $792,318. It is included 
under the zoning regulations in the industrial use district (R. 
p. 23), which is the least restricted district under such regu¬ 
lations. Therefore, its present use as a freight yard, and its 
permissible use for factories and other industrial purposes, are 
such as to require, for the full enjoyment of that property, the 
heaviest type of paving. It has a frontage on South Capitol 
1 Street of 908.07 feet (R. p. 3). The property received, for 
* this entire distance, the benefit of curbing and paving, the 
paving being of a w'idth of 50 feet (R. p. 23) and of concrete 
8 inches thick, the heaviest type of paving used in this District 
(R. p. 48). Yet the assessment levied for this improvement 
was only S2,989.72, a small sum when compared with the 
value of the land benefited. 


i:> 


IV 

Congress having determined the property to be assessed and the 
rate of assessment, due process of law does not require notice 

and hearing. 

Counsel for appellant concede that, where the legislature 
has determined the property to be assessed and the rate of 
assessment, no notice and hearing are necessary, but they con¬ 
tend this court held in the case of Johnson v. Rudolph . 57 App. 
D.C. 29, 16 Fed. (2d) 525, that this rule has no application 
to a general prospective law. We submit this court did not 
so hold. If it did, this holding was overruled in Carusi v. 
Hazen, 64 App. D.C. 194, 76 Fed. (2d) 444, where an assess¬ 
ment for the paving of an alley was sustained under a gen¬ 
eral prospective statute requiring the half cost of such paving 
to be assesed against the abutting property according to front¬ 
age. While the statute required a notice to be given of the 
intention of the Commissioners to do the work, neither notice 
nor hearing was provided on the question of benefits. 

The decisions of the Supreme Court are uniform in holding 
notice and hearing unnecessary under a statute such as the one 
here involved. 

In the case of French v. Barber Asphalt Paving Co., 181 
U.S. 324, the court sustained a frontage assessment levied 
without notice in accordance with the mandate of the city 
charter, a general prospective law. The charter of the city 
provided that when any street in that city was “paved” or 
“repaved” “the Board of Public Works shall cause the city 
engineer to compute the cost thereof and apportion the same 
among the several lots or parcels of land to be charged there¬ 
with, and charge each lot or parcel of land with its proper 
share of such cost according to the frontage of such land.” 
(p. 348.) After discussing its previous decisions, the court 
(p.344) said: 
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“This array of authority was confronted, in the 
courts below, with the decision of this court in the 
case of Norwood v. Baker, 172 U.S. 269, which was 
claimed to overrule our previous cases, and to estab¬ 
lish the principle that the cost of a local improvement 
cannot be assessed against abutting property accord¬ 
ing to frontage, unless the law under which the im¬ 
provement is made provides for a preliminary hear¬ 
ing as to the benefits to be derived by the property to 
be assessed. 

“But we agree with the supreme court of Missouri 
in its view that such is not the necessary legal import 
of the decision in Norwood v. Baker.” 

In the case of Wagner v. Baltimore, 239 U.S. 207, 217, 219, 
an assessment for paving under a general statute providing for 
assessments against property for both past and future paving 
was sustained, the court saying: 

“It is further urged, and much stress seems to be 
laid upon this point, that the complainant and others 
similarly situated were given no opportunity to be 
heard as to the amount of benefits conferred upon 
them, and the proper adjustment of the taxes among 
property owners. But this question, like the other, 
is foreclosed by the former decisions of this court. 

This assessment, and the classification of the prop¬ 
erty to be improved, were fixed and designated by 
legislative act. * * * 


« 


“Norwood v. Baker, supra, is much relied upon by 
the plaintiff in error, and while this court has shown 
no disposition to overrule that case when limited to 
the decision actually made by the court, much that is 
said in it must be read in connection with the subse¬ 
quent cases in this court already referred to. # * *” 

In the case of Withnell v. Ruecking Construction Company, 
249 U.S. 63. the court held that no notice or hearing was nec- 
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essary in levying assessments according to the city charter 
which provided that the entire cost of paving streets should be 
assessed against abutting property, one-fourth according to 
frontage and three-fourths according to area. The court said: 

“* * * We are of opinion that the assessment made 
in accordance with the rule of the St. Louis charter 
was legislative in character and required no previous 
notice or preliminary hearing as to the nature and ex¬ 
tent of benefits in order to maintain its constitutional 
validity. ,, 

And in the case of Hancock v. City oj Muskogee, 250 U.S. 
455, the court sustained an assessment levied without notice 
under a statute authorizing any municipal corporation, hav¬ 
ing a population of not less than one thousand, to establish 
a general sewer system and also to cause district sewers to 
be constructed within districts having limits prescribed by 
ordinance, the cost of such sewers to be apportioned against 
all lots and pieces of ground in the district in proportion to 
area. In answering the contention that the assessment was 
void because no notice and hearing was accorded the property 
owners, the court (p. 458) said: 

“* * * Respecting this, it is sufficient to say that as 
the legislature itself has prescribed that the entire cost 
of a district sewer shall be apportioned against the 
lots in the district in proportion to area (excluding 
the highways), there is no occasion for a hearing with 
respect to the mode in which the assessment shall be 
apportioned, since this is resolved into a mere mathe¬ 
matical calculation.” 

Such is the case here. When a street is paved, the half cost 
thereof, with certain exceptions, is apportioned among the 
abutting properties according to frontage by a mere mathe¬ 
matical calculation in accordance with the mandate of the 
statute. 
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V 

When notice and hearing are required, notice and an opportunity 
for hearing prior to the time the assessment becomes final are 

sufficient. 

When the legislature has not determined the property ben¬ 
efited or the rate of assessment, but has left the determination 
of these facts to some officer or tribunal, then notice and 
hearing must be accorded the property owner in order to 
constitute due process of law. But all that is required is that 
this notice be given and a hearing accorded at some stage 
of the proceedings. Wight v. Davidson , 181 U.S. 371, 379; 
Bauman v. Ross, 167 U.S. 548; Fallbrook Irrigation District 
v. Bradley, 164 U.S. 112. It is sufficient if the notice be given 
and an opportunity for the hearing afforded at any time before 
the assessment is irrevocably fixed. 

In the case of King v. Portland, 1S4 U.S. 61, 69, the Supreme 
Court quoted with approval from the decision of the court 
below, as follows: 

“The manner of notice and the specific period of 
time in the proceedings when he may be heard are 
not very material so that reasonable opportunity is 
afforded before he has been deprived of his property 
or the lien thereon is irrevocably fixed. So it has 
been held that it is sufficient if the party is accorded 
the right of appeal or to be heard upon an application 
for abatement * * 

In the case of Butters v. Oakland, 263 U.S. 162, the court 
sustained an assessment under a statute which provided that 
the superintendent of streets should estimate the benefits 
resulting to property from street improvements and should 
make assessments to cover the same, the only hearing afforded 
the property owner on the question of benefits being on an 
appeal from this assessment to the city council. 

See also: 
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Beck v. Missouri Valley Drainage Dist., (C.C.A. 8th Cir.) 
46 Fed. (2d) 632, certiorari denied 284 U.S. 618. 

Nev-Cal. Electric Securities Co. v. Imperial hr. Dist. 
(C.C.A. 9th Cir.) 85 Fed. (2d) 886, 901. 

If notice and hearing are necessary to the validity of an 
assessment levied under the Act here in question, which we 
deny, we submit that such notice and hearing are provided for 
in the Act and were so given. Section 10 of the Act (R. pp. 11, 
12) provides that any property owner may, within sixty days 
after notice of an assessment, file with the Commissioners a 
protest, and if the Commissioners find that the property is 
not benefited by the improvement or is benefited less than 
the amount of the assessment, or is unequally or inequit¬ 
ably assessed with relation to other property abutting the 
improvement, the Commissioners shall abate, reduce or ad¬ 
just such assessment in accordance with such finding. It is 
also provided that, in computing the sixty days within which 
the assessment may be paid without interest, there shall be 
excluded therefrom the time between the date of the filing 
of the protest and the date of action thereon by the Commis¬ 
sioners. It will thus be noted that the Commissioners have 
the power to abate or reduce the assessment if the facts war¬ 
rant, and the time within which the assessment may be paid 
without interest is extended during the pendency of the pro¬ 
test. Hence, the assessment does not become “irrevocably 
fixed” until the protest is disposed of. 

It is true that the hearing accorded appellant was before 
an assistant corporation counsel and not before the Com¬ 
missioners. but appellant did not complain. Goldsmith v. 
Board of Tax Appeals, 270 U.S. 117, Richards v. Davidson, 45 
App. D.C. 395. The Commissioners may delegate the hold¬ 
ing of a hearing to a subordinate officer, provided he reports 
to the Commissioners and the Commissioners themselves act. 
District of Columbia v. Il’esfon, 23 App. D.C. 363; Richards 
v. Davidson, supra. In this case the Commissioners acted, and 
entered an order (R. pp. 16-18) which shows they carefully 
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considered the protest filed by appellant. The action of the 
Commissioners is. therefore, final in the absence of an abuse 
of discretion, which has not been shown here. 


VI 


There is no showing in this case that the assessments levied for 
the paving of South Capitol Street are unequal or inequitable. 

Some inequalities and inequities are bound to result from 
the front-foot method of assessment. But that this method 
of assessment is proper is well settled. 

In the recent case of Roberts v. Irrigation District, 289 U.S. 
71. 74, the court said: 

“The power of a State to create local improvement 
districts with authority to lay taxes according to 
value, acreage, front foot, or benefits is definitely rec¬ 
ognized by this Court.” 

And in the case of Mattingly v. District of Columbia, 97 
U.S. 687, 692, the court, in sustaining a special assessment for 
street paving in the District of Columbia levied according to 
the front-foot rule, said: 

“It may be that the burden laid upon the property 
of the complainants is onerous. Special assessments 
for special road or street improvements very often are 
oppressive. But that the legislative power may au¬ 
thorize them, and may direct them to be made in pro¬ 
portion to the frontage, area, or market value of the 
adjoining property, at its discretion, is under the de¬ 
cisions, no longer an open question.” 

See also: 

French v. Barber Asphalt Paving Co., 181 U.S. 324, 

Chadwick v. Kelly, 187 U.S. 540, 

Wagner v. Baltimore, 239 U.S. 207. 220, 
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Withnell v. Ruecking Construction Co., 249 U.S. 63, 

District of Columbia v. Wormley, 15 App. D.C. 58, 

Carusi v. Hazen, 64 App. D.C. 194. 76 Fed. (2d) 444. 

It has never been held that the method of apportionment of 
benefits adopted by a legislature must result in mathematical 
equality. On the contrary it was said in Hagar v. Reclamation 
District , 111 U.S. 701. 705: 

“* * * If no direct and invidious discrimination in 
favor of certain persons, to the prejudice of others, 
be made, it is not a valid objection to the mode pur¬ 
sued that, to some extent, inequalities may arise.” 

In the case of Houck v. Little River District, 239 U.S. 254, 
265, the court said that “there is no requirement of the Fed¬ 
eral Constitution that for every payment there must be an 
equal benefit.” 

In the case of Cast Realty Co. v. Schneider Granite Co., 240 
U.S. 55. an assessment for street paving had been levied in 
accordance with the mandate of the city charter. The charter 
provided that one-fourth of the total cost of the work should 
be levied according to frontage and three-fourths according 
to area, the assessable area to be determined in accordance 
with the provisions of the charter. Some of the abutting 
property extended to a depth of between four and five hundred 
feet from the street, while other property extended only about 
one hundred feet. The court held the assessment levied ac¬ 
cording to area to be void because of the inequalities and in¬ 
equities there existing and also because of the fact that the 
court found that property four or five hundred feet from the 
street could not be benefited by the paving thereof, and. 
therefore, could not be considered in computing the assess¬ 
ment according to area. But, notwithstanding the variations 
in depth of the properties assessed, the assessment levied ac¬ 
cording to the front-foot method was sustained, the court 
(p. 58) saying: 
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“The front-foot rule has been sanctioned for the 
cost of paving a street. In such a case it is not likely 
that the cost will exceed the benefit, and the law does 
not attempt an imaginary exactness or go beyond, the 
reasonable probabilities. French v. Barber Asphalt 
Co., 181 U.S. 324. Cass Farm Co. v. Detroit, 181 
U.S. 396, 397.” 

For a further discussion of this case see Schneider Granite 
Co. v. Gast Realty Co., 245 U.S. 288, and Withnell v. Rueck- 
ing Construction Co., 249 U.S. 63. The Withnell case in¬ 
volved another assessment levied under the same charter pro¬ 
vision as that considered in the Gast Realty Co. case. The 
nature of the property involved in the assessment is shown 
in the opinion of the court (p. 71) as follows: 

“* * * An examination of the plat made part of the 
record, and reproduced in the briefs of counsel, shows 
that owing to the curvatures in Broadway and the 
! relation thereto of converging and parallel streets, 
the assessing district laid out in accordance with the 
charter is of irregular outline. The lots assessed are 
by no means uniform in size, nor is their relation to 
the improvement uniformly alike. Some blocks, in¬ 
cluding some of the plaintiff in error’s, are not sub¬ 
divided into lots, and are irregular in shape.” 

In that case the court sustained both the frontage and area 
assessments (pp. 70. 71), saying: 

“Regarding the front-foot method of assessment as 
being unassailable under the previous decisions of 
this court (240 U.S., 245 U.S. supra) we come to con¬ 
sider the area assessment. * * * But we are not pre¬ 
pared to hold that the assessment district was so laid 
out with reference to plaintiff in error’s property as 
requires this court to declare the application of the 
area rule a denial of due process of law, or of the 
equal protection of the laws. That the assessment, 
owing to the difficulties of the situation, made in¬ 
equalities inevitable, is apparent.” 
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In assessing land for benefits according to area, if the au¬ 
thorities include land in the assessment area so far removed 
from the street that it can not be benefited thereby, it, of 
course, follows that such land is being assessed for a benefit 
not received. It is obvious that the land nearest the street 
is the land most benefited. The average city lot is approxi¬ 
mately one hundred feet in depth. If a lot is less than that 
depth Congress, by section 4 of the Act (R. p. 10) has pro¬ 
vided for a reduction in the assessment. But there is sub¬ 
stantially no difference in the benefit per front-foot from street 
paving as between a lot one hundred feet in depth and another 
lot of greater depth. Therefore, Congress was acting reason¬ 
ably and fairly in not providing for any adjustment of as¬ 
sessments as between two such lots. 

In the case of Louisville & N. R. Co. v. Southern Roads Co., 
217 Ky. 575; 290 S. W 320. the court said: 

“* * * Essentially the benefit derived from a street 
improvement is the improved method of ingress and 
egress to the abutting property. While in some mea¬ 
sure the value of property per front foot will vary 
in proportion to the depth of that property, the vari¬ 
ation is by no means in arithmetical proportionate to 
the depth of the property. And a lot but 45 feet in 
depth, though it may not be as valuable as a lot op¬ 
posite which is 200 feet in depth, may yet have its 
value, whatever it may be, increased by practically 
the same amount as that of the opposite lot due to 

an improved method of ingress and egress to them. 

# * *» 

See also McKeesport v. Busch, 166 Pa. 46; 31 Atl. 49. 

VII 

The decisions of this court in Johnson v. Rudolph and other 
similar cases have no application here. 

Counsel for appellant rely strongly upon the decisions of 
this court in the cases of Johnson v. Rudolph, 57 App. D.C. 
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29, 16 Fed. (2d) 525, Dougherty v. American Security & Trust 
Co., 59 App. D.C. 301, 40 Fed. (2d) 813; Dougherty v. 
Heurich, 59 App. D.C. 303, 40 Fed. (2d) 815; Taliaferro v. 
Railway Terminal Warehouse Co., 59 App. D.C. 376, 43 
' Fed. (2d) 271, and Crosby v. Dodge, 60 App. D. C. 36, 46 Fed. 
(2d) 727. But these decisions were rendered under the old 
Borland Amendments. Referring to those statutes, this court, 
in the Johnson case said: (p. 33) 

“* * * Under the method here provided, the asses- 
ments, fixed upon a purely arbitrary basis, were im¬ 
posed without regard to either the relative size or 
value of the property taxed or the relative value of 
the benefits to the amount assessed.” 

Congress, by the Act here in question, has remedied this 
1 defect. By section 4 of the Act (R. p. 10) certain limitations 
are imposed upon the amount of the assessment to be levied. 
The maximum assessment cannot exceed 83.50 per front-foot. 
The total assessment shall not exceed the number of square 
feet of area of the property multiplied by one per centum of 
the linear front-foot assessment, nor twenty per centum of 
the value of the property, exclusive of improvements thereon, 
as assessed for the purpose of taxation at the time of the 
improvement. This provision equalizes assessments against 
shallow lots and irregular lots of small area. And in com¬ 
puting assessments there shall be excluded from the com¬ 
putation unsubdivided land lying back more than one hundred 
feet from the street. Thus we find a legislative determination 
that the benefits for street improvement extend primarily 
only to a depth of one hundred feet from the street. To 
equalize assessments against corner lots and triangular lots 
surrounded by streets, section 8 of the Act (R. p. 11), pro¬ 
vides that, when any property abuts two or more streets, 
the assessments against said property for the paving of all 
of such streets shall not exceed, in the aggregate, three and 
one-half cents per square feet of area of the property or twenty 


per centum of the value of the property, exclusive of improve¬ 
ments, as assessed for the purpose of taxation at the time 
the improvement is made. Furthermore, this Act, in section 
3 (R. p. 9), like the Borland Amendments, provides that the 
cost of paving intersections and the cost of paving so much 
of a roadway as exceeds forty feet shall not be assessed against 
the abutting properties. 

As before pointed out. the present Act also differs from the 
Borland Amendments, in that, by section 10 thereof (R. pp. 
11, 12). the Commissioners, in the event they find that the 
property is not benefited by the improvement, or is unequally 
or inequitably assessed with relation to other property abut¬ 
ting the improvement, are authorized to abate, reduce or ad¬ 
just the assessment in accordance with such finding. 

In the Johnson case, part of the property there involved 
consisted of small lots surrounded by streets, where the assess¬ 
ments for paving all of the streets, levied in accordance with 
the statutes, would have exceeded the value of the property 
and. hence, would have been confiscatory. The rest of the 
property involved in that case was farm land. It is apparent 
that the court believed, in that case and the cases following 
it. that the application of these statutes generally throughout 
the district would result in so many cases of confiscation and 
gross inequality that their provisions should not be enforced. 
If limited to those particular statutes, we have no quarrel with 
these decisions. It must be conceded, however, that certain 
broad statements were made in the Johnson case upon which 
appellant here relies. But this broad language, we respect¬ 
fully submit, was the result of a misunderstanding on the part 
of this court of the cases upon which it there relied. This 
court cited Norvwod v. Baker. 172 U.S. 269, as authority for 
the proposition that an assessment cannot stand unless “the 
amount of the assessment does not exceed the benefits”. But 
the Norwood case did not so hold. The facts in that case were 
peculiar. There, a city condemned land for a street, all of 
which was taken from the interior of a single tract in a single 
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ownership. The city then passed an ordinance directing that 
the entire cost of opening the street, including not only the 
full amount paid for the strip condemned but the cost and 
expense of the condemnation proceeding, was to be assessed 
against the abutting property according to the front-foot rule. 
The result was that the entire amount awarded the owner for 
the land condemned was attempted to be taken from him by 
an arbitrary assessment for benefits. The court held the as¬ 
sessment violated the Fourteenth Amendment, but that de¬ 
cision has been limited to the facts of the particular case. 

French v. Barber Asphalt Paving Co., 181 U.S. 324, 344, 

Wagner v. Baltimore, 239 U.S. 207, 218. 

Once before, in the case of Davidson v. Wight, 16 App. D.C. 
371, this court took the same view of the Norwood case as it 
did in the Johnson case. However, the decision of this court 
in the Davidson case was reversed (Wight v. Davidson, 181 
U.S. 371, 384), the Supreme Court saying: 

“In the present case is involved the constitutional¬ 
ity of an act of Congress regulating assessments on 
property in the District of Columbia, and in respect to 
which the jurisdiction of Congress, in matters munic¬ 
ipal as well as political, is exclusive, and not con¬ 
trolled by the provisions of the 14th Amendment. No 
doubt, in the exercise of such legislative powers. Con¬ 
gress is subject to the provisions of the 5th Amend¬ 
ment to the Constitution of the United States, which 
provide, among other things, that no person shall be 
deprived of life, liberty, or property without due pro¬ 
cess of law. nor shall private property be taken for 
public use without just compensation. But it by no 
means necessarily follows that a long and consistent 
construction put upon the 5th Amendment, and 
maintaining the validity of the acts of Congress re¬ 
lating to public improvements within the District of 
Columbia, is to be deemed overruled by a decision 
concerning the operation of the 14th Amendment as 
controlling state legislation. 

“However, we need not pursue this suggestion, be- 
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cause we think the court of appeals, in regarding the 
decision in Norwood v. Baker as overruling our previ¬ 
ous decisions in respect of congressional legislation in 
respect to public local improvements in the District 
of Columbia, misconceived the meaning and effect of 
that decision.” 

This court, in the Johnson case, also relied upon the case of 
Gast Realty Co. v. Schneider Granite Co., 240 U.S. 55, as be¬ 
ing conclusive of the Johnson case, and pointed out the simi¬ 
larities in the facts existing in the two cases. That the facts 
of the two cases are similar is clear. But the decision in the 
Gast Realty Company case does not support the decision of 
the court in the Johnson case for two reasons. 

First, it was held in LaBelle Iron Works v. United States, 
256 U.S. 377, 392, that, since the Gast Realty Company case 
was decided under the equal protection clause of the Four¬ 
teenth Amendment, it was of no authority in a case arising 
under the due process clause of the Fifth Amendment. Be¬ 
fore ai» Act of Congress authorizing the levying of special 
assessments can be held to be void it must appear that it 
violates the Fifth Amendment, since the equal protection 
clause applies solely to the States. 

Second, the Supreme Court in the Gast Realty Company 
case did not hold, as this court erroneously supposed, that 
the frontage assessment there involved was void. It was the 
portion of the assessment levied according to area which th 
court there condemned. If any doubt of this exists from a 
reading of the opinion in that case, it is removed by a con¬ 
sideration of the subsequent proceedings in that case. On 
rehearing, the court appended to its decision a memorandum 
opinion (240 U.S. 60). which reads as follows: 

“Our decision is limited, of course, to the particu¬ 
lar ordinance before the court; to the assessment of 
three-quarters determined in the mode described, and 
to those who. like the plaintiff in error, have suffered 
from the inequalities that have no justification in 
law.” 
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The case was reversed and remanded to the State court 
for further proceedings not inconsistent with the opinion. 
The State court interpreted the decision of the Supreme Court 
as condemning only the portion of the assessment levied ac¬ 
cording to area. The lower court held the statute was severable 
and as permitting the imposition of the assessment levied 
according to frontage, even though the portion of the assess¬ 
ment levied according to area was cancelled. The case was 
again appealed to the Supreme Court (Schneider Granite Co . 
v. Gast Realty Co., 245 U.S. 2S8). where it was contended 
that the lower court had misinterpreted the decision of the 
Supreme Court and that, in any event, the statute was not 
severable, so that, if any part of the assessment fell, all of it 
must fall. The Supreme Court sustained the judgment of the 
lower court, saying: 

“As our former opinion shows, the conflict with 
federal rights was due solely to the mode in which 
that portion of the tax which was levied according to 
area was distributed. The subsequent judgment of 
the state court sustaining the tax to the extent of the 
frontage assessment was not inconsistent with it/' 

The Supreme Court further held that the question, whether 
the assessment w*as severable, was a matter of State law, and 
that the only Federal question—the constitutionally of the 
frontage assessment—had been eliminated by the former opin¬ 
ion. 

The same statute was again under consideration in the case 
of Withnell v. Ruecking Construction Company, 249 U.S. 63. 
68. In referring to the Gast Realty Company case, the court 
said: 


“In the Gast Realty Co. case the area assessment 
was held invalid because it assessed a large and dis¬ 
proportionate part of the plaintiff in error’s property. 
The memorandum appended to the opinion shows 
that the foot-front assessment was not disturbed. And 
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see the subsequent consideration of the matter in 
Schneider Granite Co. v. Cast Realty Co.. 245 U.S. 
288 /’ 

But, notwithstanding the irregularities and inequalities ex¬ 
isting in the Withnell case, to which attention was called in 
the preceding point in this brief the court said that it regarded 
“the front-foot method of assessment as being unassailable 
under the previous decisions of this court”, citing as author¬ 
ity for that statement Gast Realty Co. v. Schneider Granite 
Co., and Schneider Granite Co. v. Gast Realty Co. Thus i T 
will be seen that, if the Johnson case and the other cases fol¬ 
lowing it, be construed so broadly as to hold that paving as¬ 
sessments can be levied by the front-foot rule only against 
lots of regular shape and that such assessments must be ap¬ 
plied equally with mathematical accuracy, those decisions are 
clearly contrary to the numerous decisions of the Supreme 
Court of the United States cited in this brief. 

It is apparent, however, that this court does not itself place 
such a construction upon its former cases, since it will be seen 
from the plat in the record in the case of Carusi v. Hazen, 64 
App. D.C. 194, 76 Fed. (2d) 444. that all of the lots in the 
square abutting the alleys paved were not of uniform depth, 
and yet this court held the assessment there involved to be 
valid. Counsel for appellant endeavor to detract from the 
effect of this decision by calling attention to the fact that 
counsel for the District, in their brief in that case, contended 
that there was a distinction between an assessment for the 
paving of an alley and an assessment for the paving of a 
street, but this court did not base its decision upon, or even 
refer to, this contention. 

The statute here involved, when contrasted with the sta¬ 
tutes set forth in the reported cases, will be found to be one 
of the fairest and most equitable paving assessment statutes 
ever enacted. It is immaterial that the limitations as to area 
and value do not aid in reducing the amount of the assess¬ 
ments levied against appellant under the old laws. These 
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limitations were only intended to prevent assessments from 
becoming unduly burdensome upon properties of small area 
or little value. They were not intended to benefit properties 
of large or normal size and value, such as appellant’s. In 
such cases the front-foot method operates fairly and equitably. 

But the new law did result in the reduction of the assess¬ 
ments levied against appellant. In the first place, the assess¬ 
ment originally levied exceeded S3.50 per front foot, the maxi¬ 
mum assessment permitted under the Act of 1931. In the 
second place, under the old law assessments were levied every 
time curbing was replaced, whereas under section 5 of the Act 
of 1931 (R. p. 10) no assessment can be levied for the replac¬ 
ing of any paving, curbing or guttering. Since appellant had 
formerly paid an assessment for curbing along a portion of 
its frontage, the cost of replacing this curbing could not be 
assessed. Thus, the new Act resulted in appellant’s assess¬ 
ment being reduced from S3.347.94 to S2.989.72. 

VIII 

Assessments may be levied for a general public improvement. 

Counsel for appellant contend that, under the Johnson case, 
no special assessment can be levied for the paving of a street, 
if such improvement is beneficial to the people of the District 
in general. But we submit this case did not so hold. This 
court held merely that, since a macadam pavement would 
meet the requirements of farm land, the paving of the avenue 
with asphalt was for the general public benefit and not for the 
benefit of the abutting property. If the decision went further 
than this, it was overruled by this court in Aaronson v. United 
States , 65 App. D.C. 14. 79 Fed. (2d) 139, where it was con¬ 
tended. in a condemnation proceeding, that the amount of the 
award to an owner, part of whose land was taken, could not 
be reduced by a finding of benefits to the remainder, where 
the property of other persons was also benefited. This court, 
in overruling this contention, said: 
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“* * * Special benefits do not become general bene¬ 
fits because they are common to other property in the 
vicinity. The fact that the value of other prop¬ 
erty is increased by the improvement is no reason, 
under the Fifth Amendment, for excluding the con¬ 
sideration of special benefits to the particular prop¬ 
erty in determining whether it has been damaged. 
McCoy v. Union Elevated R. Co., 247 U.S. 354, 366, 

38 S. Ct. 504, 52 L. Ed. 1156. * * 

The courts have uniformly held that assessments will lie 
against lands benefited by a public improvement, even though 
such improvement may also be beneficial to the public. In 
fact, the very term “public improvement” imports a benefit 
to the public generally. 

This question was first considered by the Supreme Court of 
the United States in Bauman v. Ross, 167 U.S. 548, which in¬ 
volved the constitutionality of an Act of Congress directing 
that, in condemnation proceedings for the opening of streets 
in the District of Columbia, the land benefited by such im¬ 
provement should be assessed therefor. In sustaining the va¬ 
lidity of this law and the assessments levied thereunder, the 
court said (p. 588): 

“It was contended by some of the owners of lands 
that the public improvement proposed was not of a 
local character, but was for the advantage of the 
whole country, and should be paid for by the United 
States, and not by the District of Columbia, or by 
the owners of the lands affected by the improvement. 

But it is for the legislature, and not for the judiciary, 
to determine whether the expense of a public im¬ 
provement should be borne by the whole state, or by 

the district or neighborhood immediately benefited. 

# * * 

“The legislature, in the exercise of the right of tax¬ 
ation. has the authority to direct the whole, or such 
part as it may prescribe, of the expense of a public 
improvement, such as the establishing, the widening, 
the grading, or the repair of a street, to be assessed 
upon the owners of lands benefited thereby.” 
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The same question was again before the court in the case 
of Wilson v. Lambert, 168 U.S. 611, 616, 617, which was a suit 
in equity to enjoin the assessment of benefits for the establish¬ 
ment of Rock Creek Park in this District, on the ground that 
as Congress had expressly set aside this tract “for the benefit 
and enjoyment of the people of the United States”, it was a 
work of such public character as to preclude the assessment of 
local benefits. The Supreme Court, in denying this contention, 
said: 


“* * * Whatever tends to increase the attractive¬ 
ness of the city of Washington, as a place of perma¬ 
nent or temporary residence, will operate to enhance 
the value of the private property situated therein 
or adjacent thereto.” 

The more recent case of United States v. River Rouge Co., 
269 U.S. 411 was a condemnation proceeding for the widen¬ 
ing, straightening, and deepening of the channel of a river. 
A general statute of the United States provided that, in all 
condemnation proceedings by the United States to acquire 
lands in connection with the improvement of rivers, the jury 
“shall take into consideration by way of reducing the amoun* 
of compensation or damages any special and direct benefit 
to the remainder arising from the improvement.” In sustain¬ 
ing this provision, the court said: 

“We are of opinion that an increase in the value of 
the remaining portion of any parcel of land caused by 
its frontage on the widened river, carrying a right of 
immediate access to and use of the improved stream, 
would constitute a special and direct benefit within 
the meaning of the statute, as distinguished from a 
benefit common to all the lands in the vicinity, al¬ 
though the remaining portions of other riparian par¬ 
cels w’ould be similarly benefited.” 

See also: 

Posselius v. Detroit, 44 Fed. (2d) 395. 


33 


City of Philadelphia v. Pennsylvania Salt Manufacturing 
Co., 286 Pa. 1. 132 Atl. 792, 

Bassett v. Mayor & City Council of Ocean City, 118 Md. 
114, 84 Atl. 262. 

We have been unable to find any case where it has been held 
that assessments could not be levied against property specially 
benefited by a public improvement merely because such im¬ 
provement may be beneficial to the public at large. Practically 
every street paving results in a benefit to the public, and, 
if we were to adopt the contention of counsel for appellant, 
it would necessarily follow that assessments for street paving 
could seldom, if ever, be levied, notwithstanding the numerous 
authorities to the contrary. Furthermore, it must be remem- 
ered that, under this statute, not more than one-half of the 
cost of paving, exclusive of the cost of paving the intersec¬ 
tions and the width of the street in excess of 40 feet, can be 
levied against the abutting property, the balance being paid 
by the District. Thus the District bears so much of the cost 
of paving as is beneficial to the public at large. 

CONCLUSION 

For the reasons above stated it is respectfully submitted 
the judgment of the court below was right and should be 
affirmed. 

Elwood H. Seal, 

Corporation Counsel, D. C. 
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